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Preface

After witnessing the largest global environ-
mental protests in 2019, the new European 
Commission announced its European Green 
Deal. It is a set of policy ideas and propos-
als that is supposed to speed up Europe’s 
climate change mitigation efforts and make 
Europe carbon neutral by 2050. However, of 
the 47 measures proposed, only one relates 
to international trade.1 At the same time, 
the EU is finalising a trade agreement with 
the Mercosur bloc that is poised to increase 
deforestation and greenhouse gas emissions. 
Provisions that would help to effectively tackle 
climate change are conspicuously absent.

In this study, Ciaran Cross takes on the task 
of thinking through what it would mean to 
integrate effective climate and environmental 
provisions in a trade agreement. The start-
ing point for this exercise are existing trade 
agreements and WTO rules, which has the 
advantage that the resulting recommenda-
tions are immediately applicable in today’s 
circumstances. Yet, principles of global equity 
and ecological justice have guided the devel-
opment of these proposals – as far as allowed 
by this framework  – which thereby aim to 
provide pragmatic building blocks for a future 
trade system that is fair and sustainable.

The result is a comprehensive and detailed 
overview of how trade policy could contrib-
ute to climate change mitigation in a just 
and equitable way. It also makes a number 
of suggestions on corporate accountability, 
as well as how the architecture and mech-
anisms of these agreements could serve to 
regulate rather than liberalise international 
trade. These innovative proposals are a much 
needed contribution to the debate on how the 
international trading system could respond 
to a warming world. They go far beyond the 
limited debate about trading “environmen-
tally friendly goods” and focus instead on a 
number of core problems of today’s neoliberal 
trade regime.

The study is intended to be the start of a 
debate, not the end of it. Some of the pro-
posals made here are intended to invite 
further discussion with activists and experts, 
in particular from the Global South. As the 
author himself notes, it is impossible to cover 
every environmental issue in a study of this 
scope. But it represents a big step forward in 
the debate around climate change and trade, 
tackles the issue head on and lays out clearly 
and comprehensively what could be done if 
climate change concerns – rather than vested 
economic interests  – were central to trade 
policy making. 

For the publishing organisations 
Fabian Flues, PowerShift e. V.
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Introduction 

When the EU-Japan Free Trade Agreement 
(FTA)2 entered into force in January 2019, the 
European Commission proudly announced 
that  – for the first time ever  – an FTA had 
‘locked in’  Parties’ climate commitments 
under the  Paris Agreement.3 To be more 
precise, the FTA’s short climate provision 
recognises ‘the urgent threat of climate 
change’, reaffirms Parties’ commitments to 
‘effectively implement the UNFCCC [United 
Nations Framework Convention on Climate 
Change] and the Paris Agreement’, and 
vaguely commits them to cooperate on these 
matters.4

Despite the fanfare, this ‘milestone’ does not 
significantly improve on references to climate 
change in previous EU FTAs.5 Housed in the 
FTA’s ‘Trade and Sustainable Development’ 
(TSD) Chapter, the clause is subject to a 
largely toothless dispute settlement mech-
anism  – aimed at promoting dialogue and 
cooperation, rather than guaranteeing effec-
tive monitoring and compliance. Moreover, the 
Commission still regards one of the EU-Japan 
FTA’s principle achievements to be its poten-
tial for increasing EU pork and beef exports 
to a market over 8,000 kilometres away.6 Pre-
cisely how this achievement can be credibly 
reconciled with ‘the urgent threat of climate 
change’ is unlikely to ever be addressed – least 
of all by the FTA’s negotiators.

How could the EU better integrate the objec-
tives of the Paris Agreement into its FTAs? The 
answer is not simple. Negotiated under the 
auspices of the UNFCCC, the 2015 climate 
deal mandates Parties to set voluntary 
targets on reducing emissions in their ‘nation-
ally determined contributions’ (NDCs) – which 
are self-determined and non-binding. Japan 
is in fact on track to fulfil its 2030 NDC target; 
the problem is that this target is ‘quite incon-
sistent with the Paris Agreement’s goals’.7 If 
the EU-Japan FTA is vague on what ‘effective 
implementation’ of the Paris Agreement looks 
like, so too is the Paris Agreement itself. 

This study proposes that more ambitious and 
effective integration of environmental and 
climate protection in the EU’s FTAs is both 
possible and necessary. The imperative for a 
radical shift in the parameters of trade policy 
hardly needs repeating. While governments 
and policy-makers dither over questions 
of whether certain ‘trade-related’ climate 
measures comply with multilateral trade 
obligations, we are headed towards a global, 
trade-related catastrophe. Up to 33% of global 

CO2 emissions, 30% of global greenhouse gas 
(GHG) emissions, 68% of global raw material 
extractions, and 30% of global biodiversity 
loss, are embodied in international trade.8 Put 
simply: if trade rules hinder the ability of states 
to address these environmental impacts, 
then those rules need to be reformed. The 
priority now must be to ensure that tariffs and 
‘non-tariff barriers’ are assessed on the merits 
of their contribution to reducing trade’s envi-
ronmental and climate footprint, rather than 
their impact on trade per se. 

To that end, the content of Parties’ envi-
ronmental commitments in the EU’s FTAs 
must be clarified and deepened, and the 
procedures for their enforcement opened up 
to facilitate greater civil society involvement. 
This necessarily entails a holistic approach 
to the linkage between trade commitments 
and sustainability concerns, which looks 
beyond FTAs’ TSD Chapters. On first glance, 
these TSD provisions do appear to address 
an impressive variety of environmental issues. 
But rather than substantive obligations, these 
contain mainly vague and unenforceable 
aspirations. In contrast, other parts of the 
EU’s FTAs include an array of stringent trade 
commitments, negotiated with scant con-
sideration for environmental impacts or 
sustainable development objectives. By and 
large, these obligations reaffirm and deepen 
Parties’ World Trade Organisation (WTO) 

The recently concluded EU-Japan agreement contains 
weak environmental and climate rules.  
Photo: European Council President on flickr



10 commitments, and thus extend  – in piece-
meal fashion and with European business 
interests in the driving seat – a trade liberali-
sation agenda that has long lost its legitimacy, 
if not its strength. Meanwhile possibilities for 
reflection or innovation have been neglected.

The study is structured in five sections. Rec-
ommendations are detailed at the end of each.

Section 1 presents some general consid-
erations for strengthening FTA Parties’ 
environmental obligations, with particular 
reference to Parties’ obligations under mul-
tilateral environmental agreements (MEAs). 
While obligations contained in an FTA can (and 
arguably should) go beyond those contained 
in MEAs, more detailed provisions are not 
advanced here for a simple reason: a universal 
approach is neither possible nor desirable, and 
FTAs must be properly tailored with regard to 
the respective needs of FTA Parties, levels of 
development, industries, resources, as well as 
the principle of ‘common but differentiated 
responsibilities’ (CBDR). As highlighted in the 
concluding part of this study, the inclusion 
of clearly defined, achievable and bespoke 
environmental obligations in FTAs is only likely 
when Parties conduct robust ex-ante Sustain-
ability Impact Assessments and transparent, 
inclusive and effective public consultations in 
good faith, prior to negotiations. 

Section 2 takes a more comprehensive look 
at how FTAs could strengthen states’ action 
on climate change. The Paris Agreement 
provides a good example of why a ‘supremacy 
clause’ – which would aim to ensure that MEA 
obligations prevail over FTA obligations  – is 
likely to prove insufficient. The manifold chal-
lenges of decarbonising trade, accelerating the 
global energy transition, and climate justice, 
involve a host of response measures –  including 
intellectual property and subsidy reform, and 
the expansion of public investment and public 
services. Reference to the Paris Agreement 
alone cannot ensure that FTA obligations are 
supportive of these measures, for the simple 
reason that the Paris Agreement is itself silent 
on these issues. In light of that, there is a need 
to unpack existing trade obligations and 
explore possible alternatives. 

Section 3 proposes ways in which FTAs could 
further contribute to efforts to strengthening 
the accountability of multinational corpora-
tions for their contributions to environmental 
damage. For this, the parallel reform of invest-
ment protection and dispute settlement is 
essential. 

Section 4 considers non-compliance and 
options for FTA enforcement. In particular, it 
looks at how FTAs could grant civil society a 
greater role in the monitoring of environmen-
tal commitments, and in holding states to 
account for breaching them. 

How could international trade rules be reformed to support climate and environmental protection?  
Photo: chuttersnap on Unsplash
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Section 5 addresses the political feasibil-
ity of the reforms outlined and proposes 
that democratisation of process  – through 
increased transparency, accountability and 
public participation before, during and after 
FTAs are negotiated  – is the single most 
important enabling factor in transforming the 
EU’s current approach. 

Section 6 concludes with the study’s main 
recommendations. 

Several limitations to the study should be 
noted from the outset  – firstly with regard 
to feasibility. The vast majority of proposals 
contained here are not new, and neither is 
the challenge of making them heard. In its 
resolute determination to conclude new 
FTAs with Canada, Japan and the Mercosur 
bloc (Brazil, Argentina, Uruguay and Para-
guay), the European Commission has proven 
consistently unable or unwilling to listen to 
opposition from critics in civil society, or even 
the European Parliament. Token attempts 
to establish consultative and participatory 
structures for the public to engage with EU 
institutions on trade and investment policy 
have produced much scepticism to date, 
and it remains to be seen whether they can 
produce anything else.

Secondly, it is obvious that ideal solutions to 
issues of transboundary environmental pro-
tection should be multilateral, not bilateral. 
FTAs may however provide a critical space 
for experimentation, and could be aimed at 
building consensus towards necessary WTO 
reforms. Indeed, the EU’s FTAs constitute 
major building blocks in a nascent trade 
regime for the twenty-first century. Faced with 
rising protectionism, prolonged stalemate in 
negotiations, and the recent collapse of the 
WTO Appellate Body, the multilateral trade 
system is under considerable strain. Presently, 
the most vigorous interactions between WTO 
rules and climate mitigation policies are taking 
place not – as one might hope – in respect of 
fossil fuel consumption, technology transfer or 
biodiversity protection, but rather in tit-for-tat 
disputes over the renewable energy sector. 
With this in mind, possible approaches to 
making FTAs supportive of necessary reforms 
to baseline WTO commitments are high-
lighted where appropriate. 

Finally, readers should be aware that this 
report focuses on trade rules rather than 
trade per se. In a study of this length, it is 
impossible to provide an exhaustive account 
of current FTAs or possible reforms. The 
following analysis is based on a selection 
of EU FTAs,9 and proposals are assembled 
from existing FTAs alongside other innova-
tive approaches, many of which are yet to 

be tested. As some of the issues raised are 
legally and technically complex, readers are 
encouraged to refer to the cited literature 
for more detail. This paper does not however 
address the specific impacts of trade on 
biodiversity or, for example, propose trade 
measures to curb deforestation. Rather, it is 
largely concerned with how trade rules aimed 
at eliminating ‘non-tariff barriers’ may curb 
environmental, sustainable development and 
climate change policies. The problems hinted 
at here undoubtedly extend beyond the scope 
of the study and there are many omissions: 
agricultural subsidies, animal welfare, regula-
tory cooperation, climate finance, aviation and 
shipping, etc. These proposals represent one 
assessment of the legal challenges ahead. But 
there is clearly much more to do. 
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1. Environmental Obligations 

This Section aims to set out a general strategy 
for designing FTA environmental provisions 
so that they effectively contribute to environ-
mental protection. Such provisions should 
serve at least two overarching objectives: i) 
encouraging Parties’ compliance with their 
environmental obligations; ii) ensuring that 
Parties’ environmental policies are not under-
mined by other commitments contained in 
the FTA. 

To date, the provisions in TSD Chapters of 
EU FTAs arguably achieve neither of these 
objectives. They are consistently undermined 
both by insufficient detail on the Parties’ 
commitments and a lack of robust enforce-
ment mechanisms. While their scope and 
content varies, TSD Chapters include mainly 
aspirational or voluntary commitments that 
cannot lead to clear or measurable outcomes. 
Cooperation activities can be necessary and 
important, but can hardly be described as 
ambitious – since nothing would prevent FTA 
Parties from cooperating on environmental 
policies even in the absence of an FTA. It is 
doubtful that references to FTA Parties’ ‘right 
to regulate’10 serve as an effective safeguard 
of states’ domestic policy space to regulate 
in the field of environmental protection, par-
ticularly if domestic policies come into conflict 
with other FTA commitments. 

Whether located in a ‘TSD Chapter’ or any 
other part of the agreement, positive substan-
tive obligations on environmental protection 
must be monitored and enforced if they are 
intended to be meaningful (see further below, 
Section 4). Monitoring and enforcement 
however depends on the relevant commit-
ments also being drafted with sufficient 
clarity. Lastly, FTA provisions must also serve 
to manage potential conflicts between trade 
and environmental policies, and this may 
require corresponding adjustments to Parties’ 
commitments under other sections of the 
FTA. This is illustrated in more detail in Section 
2 below, in respect of the Paris Agreement. 

Priority issues

 � Strengthen Parties’ domestic policy space 
to implement MEAs

 � Ensure environmental protection commit-
ments contained in the FTA are enforceable

 � Incorporate principles of environmental 
 protection applicable to the entire FTA

1.1 Multilateral Environmental 
Agreements (MEAs)

There are hundreds of Multilateral Environ-
mental Agreements (MEAs) in force, covering 
a range of environmental concerns, including 
many transboundary issues. MEAs are diverse 
instruments, produced through extensive 
negotiations and political compromise, and 
their implementation is often subject to 
on-going multilateral discussion. Some twenty 
key MEAs contain trade-related provisions11 
that require, encourage or permit their signa-
tories to adopt trade-restrictive measures on 
environmental grounds. However, many MEA 
provisions do not contain specific obligations 
or mandatory standards and therefore do 
not directly oblige Parties to take any spe-
cific action on trade at all. Several key MEAs 
duplicate terms from the WTO agreements 
ostensibly in order to manage concerns of 
‘green protectionism’.12 Moreover, most MEAs 
do not have an effective enforcement mecha-
nism and aim to rather promote dialogue and 
cooperation. 

states can therefore struggle to defend their 
implementation of environmental measures 
that impact on trade  – even if these meas-
ures are intended to implement MEAs. While 
effective implementation of MEAs may require 

Environmental obligations included in EU trade 
 agreements to date are too vague and weak.  
Photo: Taneli Lahtinen on Unsplash
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ensure consistency with states’ more stringent 
trade liberalisation commitments. 

trade-restrictive policies, generally their content 
is much less specific than that of trade agree-
ments. This highlights an inherent risk involved 
in integrating international environmental 
law with international economic law  – since 
the logic underpinning these regimes can 
sometimes seem at odds. In practice, disputes 
concerning trade and environmental policies 
tend to be settled in trade fora (usually at the 
WTO). But interpretative approaches based on 
so-called ‘mutual supportiveness’ can serve 
to downplay MEA implementation in order to 

BOX I 

When non-Parties to an 
MEA complain to the 
WTO 
WTO members agreed back in 2001 to 
negotiate on the ‘relationship between 
existing WTO rules and specific trade 
obligations set out in [MEAs]’, but have 
made little progress.13 In the EC-Biotech 
dispute, the EU sought to justify a general 
de facto moratorium on the approval of 
genetically-modified products by relying 
on the Cartagena Protocol on Biosafety 
to the Convention on Biological Diversity 
(CBD). The precautionary principle is an 
essential component of the Cartagena 
Protocol, the objective of which is to 
ensure ‘an adequate level of protection in 
the field of the safe transfer, handling and 
use of living modified organisms’ such as 
those covered by the WTO Agreement on 
Sanitary and Phytosanitary (SPS) Measures. 
But, because the US (the complainant) 
was a signatory to neither the Cartagena 
Protocol nor the CBD, the Panel found it 
neither ‘necessary’ nor ‘appropriate’ to rely 
on these agreements,14 and concluded 
that the measures violated the SPS Agree-
ment. It is unclear whether the Appellate 
Body would agree with the EC-Biotech 
panel in this respect. 

It therefore remains uncertain whether a 
WTO member can invoke the provisions of 
an MEA to which it is signatory in order to 
justify an otherwise non-WTO compliant 
measure, if the complaining WTO members 
are not signatories to the MEA. It has even 
been suggested that unilateral measures 
taken to implement an MEA may violate 
WTO rules if the signatories to the relevant 
MEA do not include all WTO members.15 
Since the constellation of Parties to MEAs 
varies considerably, this lack of legal clarity 
significantly weakens the implementation 
of MEAs vis-à-vis WTO rules.

Carefully designed FTA provisions could help 
ensure the supremacy of MEAs, where these 
conflict with Parties’ trade obligations. Simple 
reaffirmation of MEA commitments – which is 
how EU FTAs usually treat MEAs – is unlikely to 
achieve this. For example, a supremacy clause 
in the 1994 North American FTA (NAFTA) pro-
vided that specific trade obligations contained 
in a specific list of MEAs ‘shall prevail’ in the 
event of any inconsistency with NAFTA – with 
the proviso that ‘where a Party has a choice 
among equally effective and reasonably 
available means of complying with such obli-
gations, the Party chooses the alternative that 
is the least inconsistent with the other pro-
visions of this Agreement’ (Art. 104.1). Parties 
had the option to agree to extend NAFTA’s list 
of MEAs. 

Nearly thirty years after that agreement was 
drafted, the EU has failed to achieve such 
clarity regarding the supremacy of MEAs. 
Some EU FTA provisions refer to Parties’ right 
to implement MEAs to which ‘they are party’,16 
a minor ambiguity that may have major 
consequences – as demonstrated in at least 
one WTO dispute to date (see Box I). Most EU 
FTAs provide that, ‘Nothing in this Agreement 
shall be construed to prevent’ Parties from 
implementing measures pursuant to MEAs.17 
Such wording however constitutes mere 
interpretive guidance: arguably a state adopt-
ing a measure to implement an MEA is never 
prevented from maintaining such a measure, 
but merely obliged to face the consequences 
of any breach of its FTA commitments if 

North American Free Trade Agreement Summit 
2014 – The 1994 NAFTA agreement contained language 
designed to support Parties’ implementation of some 
multilateral environmental agreements.  
Photo: The Presidency of Mexico (2012-2018) on Wikimedia
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successfully challenged by another FTA Party. 
This may result in regulatory chill, but FTA pro-
visions do not prevent Parties from adopting 
such measures per se. 

Recommendations

 � Provide that each FTA Party ‘shall ensure 
that its laws, policies and practices are in 
conformity’ with select MEAs specified in 
the FTA 

 ▶ Cited MEAs should include at least those 
identified as containing specific trade 
obligations, which includes the CBD and 
Cartagena Protocol, the United Nations 
Framework Convention on Climate Change 
(UNFCCC), Kyoto Protocol and Paris Agree-
ment.18 Such a list need not necessarily be 
limited to MEAs that all FTA Parties have 
ratified. Ideally entry into force of the FTA 
should be conditioned on Parties’ ratifica-
tion of select MEAs (see below, Section 5.2). 
Provisions should permit Parties to add to 
the list of MEAs cited and for progressive 
extension of the clause to cover new MEAs. 
A transparent procedure should be estab-
lished for civil society groups to propose and 
advocate the inclusion of additional MEAs. 

 ▶ Such provisions could effectively make the 
MEAs cited binding on FTA Parties19  – but 
only if backed up with effective monitoring 
and enforcement mechanisms (see below, 
Section 4).

 � Include a supremacy clause expressly 
stating that provisions of MEAs listed 
prevail over FTA provisions in the event of 
inconsistency 

 ▶ Provisos referring to ‘least inconsistent’ 
measures (as in NAFTA Art. 104, see above) 
should be avoided. Parties should be 
expressly accorded a ‘margin of appre-
ciation’ in determining the appropriate 
measures to achieve their policy objectives.

 ▶ FTA should include a definition of conflict 
or inconsistency as ‘a situation in which a 
provision of one treaty poses an obstacle 
to the implementation of another treaty’ 
including but not limited to situations in 
which a provision of one treaty enables or 
encourages a Party to undertake activities 
or adopt and implement measures which 
are prohibited by the other treaty.20 

 � Clarify that each Party has the right to take 
measures to implement MEAs to which ‘it 
is a Party’, regardless of whether other FTA 
Parties are members of the MEA 

 ▶ Such clauses should not be conditioned 
on fulfilment of the General Agreement on 
Tariffs and Trade (GATT) Art. XX ‘Chapeau’ 
(see below, Section 4.3).21

1.2 Commitments beyond MEAs

EU FTAs usually commit Parties to strive 
towards ‘high levels’ of domestic environ-
mental protection, and to neither ‘waive’, 
‘lower’ nor ‘derogate from’ these standards. 
Such a waiver or derogation is however only 
proscribed when done with the intention 
to encourage trade or investment,22 or in a 
manner affecting trade and investment,23 
or both.24 Establishing causality or intent in 
such cases would likely prove difficult in the 
event of any dispute, as demonstrated in the 
US-Guatemala labour arbitration under the 
Central America FTA (CAFTA, see below, Box 
V). As the above provisions concerning cau-
sality and intent in EU FTAs are not subject to 
any effective dispute settlement mechanism, 
they will likely never be subject to adjudica-
tion. Provisions of the ‘new NAFTA’ (the United 
States- Mexico- Canada Agreement, or USMCA) 
have attempted to clarify the meaning of ‘in 
a manner affecting trade or investment’,25 but 
whether this is effective will only be tested in 
future disputes. 

In addition to these provisions, EU FTAs could 
oblige Parties to develop, adopt and imple-
ment more clearly defined measures and 
policies for the objectives of environmental 
protection. Elements of individual MEAs can 
be strengthened through more specific FTA 
provisions, committing Parties to levels of 
protection that go beyond their MEA com-
mitments. For example, the Comprehensive 
and Progressive Agreement for Trans-Pacific 
Partnership (CPTPP) commits each Party 
not only to ‘adopt, maintain and implement 
laws, regulations and any other measures to 
fulfil its obligations under the Convention on 
International Trade in Endangered Species of 
Wild Fauna and Flora (CITES)’, but also several 
measures which build on the commitments 
required by CITES itself.26 

The more detailed the provisions, the more 
effectively and promptly a Party’s breach of a 
specific commitment can be addressed. For 
example, the US-Peru FTA includes exten-
sive provisions aimed at tackling the illegal 
timber trade. In December 2018, Peru moved 
its forest inspection agency (Organismo de 
Supervisión de los Recursos Forestales y de 
Fauna Silvestre, OSINFOR) into the Ministry 
of Environment, in violation of the express 
obligation in the FTA that OSINFOR be inde-
pendent.27 OSINFOR has been instrumental 
in tackling rampant illegal logging in Peru 
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and helped reduce incidence of unauthorised 
logging from 90% to 67% of harvested timber 
(based on 2017 estimates). The US swiftly ini-
tiated government consultations – as a result 
of which, the decision to move OSINFOR was 
reversed in April 2019.28 

Even at their most specific – for example, in 
TSD Chapter provisions on timber or fisheries – 
EU FTAs routinely lack this level of precision. 
However such attention to detail is paying 
dividends with the EU’s Voluntary Partnership 
Agreements (VPA) – a central component of 
the EU’s Forest Law Enforcement, Governance 
and Trade (FLEGT) Action Plan. This has been 
achieved largely due to the VPA’s model of 
multi-stakeholder participation. In 2019, civil 
society organisations (CSOs) from forested 
tropical regions called on the EU to make 
similar consultative structures central to its 
FTA negotiations with Indonesia, Malaysia, the 
Philippines and MERCOSUR.29 

Recommendations

 � Prohibit FTA Parties from waiving, lowering 
or derogating from their level of environ-
mental protection

 ▶ This should not include a requirement of 
intent to increase trade or investment, or of 
an effect on trade and investment. A rebut-
table presumption could be included to the 
effect that trade or investment is deemed 
affected, whenever a Party does not comply 
with these provisions.

 � Include specific, bespoke environmental 
commitments, addressed to particular 
trade or sectors of the economy

 ▶ Further concrete proposals are not 
advanced here. Rather specific commit-
ments should be identified and developed 
through robust Sustainability Impact 
Assessments and transparent, inclusive 
public consultations conducted throughout 
the process of FTA formation (see below, 
Section 6). 

 � Ensure all positive environmental com-
mitments are covered by meaningful and 
effective enforcement mechanisms (see 
below, Section 4) 

1.3 Environmental Principles

Principles of EU and international environ-
mental law should be given greater weight, 
and serve to guide the implementation of all 
commitments contained in the FTA. These 
can also serve as interpretative guidance in 
the event of a dispute between FTA Parties, by 

clearly establishing that all FTA provisions are 
to be read in light of them. 

The Treaty on the Functioning of the European 
Union (TFEU) requires that EU environmental 
policy be guided by the following principles 
and objectives: 

 − the precautionary principle; 

 − the principles that ‘preventive action should 
be taken, that environmental damage 
should as a priority be rectified at source 
and that the polluter should pay’;30 

 − the objectives of ‘preserving, protecting 
and improving the quality of the environ-
ment, protecting human health, prudent 
and rational utilisation of natural resources, 
promoting measures at international 
level to deal with regional or worldwide 
environmental problems, and in particular 
combating climate change’.31

Several EU FTAs do refer to the precautionary 
principle in their TSD Chapters.32 How ever, the 
European Commission at present does not take 
a consistent position on whether the principle 
should be included.33 These inconsistencies 
significantly weaken its application and limit 
the chances that Parties might successfully 
rely on it in any future dispute.34 The absence 
of any reference to the precautionary principle 
in the SPS Chapters of the EU’s FTAs to date is 
particularly perplexing given that the EU lost 

Clear path: The European treaties lay out the basic prin-
ciples for environmental policy. Photo: Justin Kauffman 
on Unsplash
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two WTO disputes concerning regulations on 
food safety and animal and plant health, which 
were deemed to violate the WTO SPS Agree-
ment.35

The other principles and objectives from the 
TFEU cited above are not currently incorpo-
rated into the EU’s FTAs.

Lastly, the principle of common but 
differentiated responsibilities (CBDR) is a fun-
damental tenet of international environmental 
law, a foundation of the UNFCCC and key to 
the implementation of the Paris Agreement, 
discussed below. Stricter environmental regu-
lation of traded goods and services inevitably 
has market access and cost implications, and 
the principle of CBDR emphasises the devel-
opment aspect of trade, by recognising states’ 
respective historic contributions to environ-
mental damage as well as their resources to 
address such harm. Despite its obvious rele-
vance for trade policy, one review of 689 FTAs 
found explicit reference to CBDR in only two 
agreements.36 

Recommendations 

 � Incorporate the above principles and 
objectives underpinning EU environmen-
tal policy, as well as the principle of CBDR, 
into the FTA’s overarching Principles and 
Objectives (often included under General 
and Institutional Provisions)

 � Include specific reference to Parties’ right 
to invoke the precautionary principle with 
regard to SPS measures and provide that 
the provisions of the Cartagena Protocol 
prevail in the event of any inconsistency 
with Parties’ SPS obligations
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2. Climate Change & the Paris Agreement

As with the obligations discussed in Section 
1, designing FTA provisions to strengthen the 
effective implementation of the Paris Agree-
ment should aim to serve two overarching 
objectives: i) encouraging Parties’ compliance 
with their Paris Agreement commitments; 
and ii) ensuring that Parties’ commitments 
under the Paris Agreement are not under-
mined by other FTA obligations. In this context 
however, several particular difficulties arise.

Firstly, drafting FTA provisions that make com-
mitments undertaken in the Paris Agreement 
or individual states’ nationally determined 
contributions (NDCs) ‘binding’ and ‘enforcea-
ble’ – as some have proposed37 – is problematic. 
As noted above, emissions targets in the NDCs 
are voluntary and self-determined. No uniform 
template or harmonised system was created 
for NDC submissions, and many NDCs contain 
language so vague as to preclude meaningful 
enforcement.38 Of the 189 NDCs submitted 
under the Paris Agreement, 152 states deter-
mined to reach their targets by 2030, mostly 
without any intermediary trajectory – making 
monitoring progress before 2030 inherently 
difficult. Therefore, punishing states through 
FTA dispute settlement mechanisms for failing 
to fulfil their NDC targets might mean simply 
penalising countries that formulated their 
NDCs with greater precision. Moreover, one 
cannot ignore that – currently – all NDCs taken 
collectively are still insufficient to meet the 
temperature target of the Paris Agreement.39 

Secondly, while FTAs might provide that 
Parties’ obligations under the Paris Agreement 

prevail over their trade commitments, the 
Paris Agreement includes no express refer-
ence to trade-related impacts or measures, 
and neither expressly mandates nor obliges 
Parties to take any specific action in respect 
of trade. NDCs on the other hand contain 
a wide variety of trade-related measures  – 
including import bans40 and subsidies, the 
promotion of technology transfer and trade 
in environmental goods, efficiency standards, 
eco-labelling requirements and border carbon 
adjustments.41 But as noted, Parties are not 
obliged to implement the measures indicated 
in their NDCs. 

Conflicts between WTO disciplines and 
these climate change measures are already 
surfacing and it is widely acknowledged 
that the potential for future WTO challenges 
to the measures in states’ NDCs is very high. 
For example, in 2016 the WTO Appellate 
Body ruled that ‘local content requirements’ 
imposed in India’s renewable energy sector 
breached WTO rules, despite the fact the 
policy was aimed at ensuring India achieves its 
commitments under the UNFCCC, including 
the generation of 40% of total power capacity 
from renewable sources by 2030.42 India’s 
failure to defend the measures ultimately 
rested on the WTO adjudicators’ assessment 
that the UNFCCC was irrelevant to the case 
(see also Box IV). 

The Paris agreement was negotiated by 196 state parties in 2015 with the goal of limiting the average temperatur rise 
to well below 2°C above pre-industrial levels and to pursue efforts to limit the increase to 1.5°C.  
Photo: Presidencia de la República Mexicana on flickr

Trade-related elements of NDCs need to 
be specifically protected from potential 
challenges as non-compliant with FTA or 
WTO rules. More comprehensively, trade 
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commitments must be designed to appro-
priately support the requisite economic and 
industrial transformations that the rapid 
adoption of low-carbon technologies and 
decarbonisation must entail. This will depend 
on trade rules that can facilitate economic 
diversification and the transfer of cleaner tech-
nologies, as well as limit protectionist battles 
over environmental goods and services. It will 
also require cooperation on methodologies to 
monitor and calculate GHG emissions embod-
ied in international trade, and may necessitate 
a thorough reassessment of the potential 
benefits associated with the localisation of 
production and the relaxation of intellectual 
property disciplines. In particular, meeting 
the needs of developing countries will mean 
strengthening the EU’s commitment to the 
principle of CBDR, and to mitigating the 
potentially adverse trade impacts of any 
climate response measures it adopts. Finally, 
it could mean adopting principles to guide 

the development of controversial interna-
tional carbon market mechanisms  – a topic 
that dominated discussions at the COP 25 in 
Madrid (December, 2019). 

Priority issues 

 � Ensure Parties enjoy adequate policy 
space to implement climate response 
measures in fulfilment of current and 
future NDC commitments

 � Protect the right of states to differentiate 
products and services with reference to 
their embodied carbon or GHG emissions 
and regulate trade accordingly 

 � Permit Parties to facilitate technology 
transfer in order to accelerate the energy 
transition – through performance require-
ments and/or relaxation of intellectual 
property rights

BOX II

The slim prospects of WTO reform

To an extent, WTO members may be already 
constrained from implementing trade-re-
strictive environmental policies by the 
baseline commitments contained in the WTO 
Agreements. Notwithstanding the persistent 
malaise in multilateral trade negotiations, the 
recent collapse of the WTO Appellate Body, 
and an increase in tit-for-tat protectionism, 
the WTO – its rules and its membership – 
remains highly influential and may prove 
critical for future international cooperation 
on transboundary environmental protection, 
and climate change mitigation in particular. 
Some dozen disputes concerning water, solar 
and wind energy have already fallen to the 
WTO’s Dispute Settlement Bodies (DSB),43 
and future encounters with the climate 
regime seem inevitable. 

The implementation of NDCs raises a number 
of questions with regard to WTO compliance, 
but credibly resolving these uncertainties 
depends on a multilateral consensus – either 
among WTO members or parties to the Paris 
Agreement. In the absence of a consensus, 
the job of navigating future conflicts is likely 
to fall to the WTO DSB on a case-by-case 
basis. In this respect, the record of the 
DSB is not reassuring: in each of the cases 
concerning renewable energy to date, WTO 
adjudicators found respondent states to have 
breached rules on non-discrimination.44 

Ideally, it has been proposed that WTO 
members adopt either i) a legally binding 
interpretation of the WTO Agreements; ii) a 
‘climate’ waiver; or iii) a decision to amend 
certain WTO provisions.45 Only the Ministerial 
Conference and the General Council have 
the authority to issue legally binding 
interpretations of the WTO Agreements.46 In 
‘exceptional circumstances’, the WTO Min-
isterial Conference may waive an obligation 
imposed on a member under any of the WTO 
agreements.47 The Ministerial Conference 
may also decide to amend WTO provisions.48 
In all three cases, a majority of three fourths 
of the WTO membership is required. 

Although there are a number of precedents, 
prospects for any of these options appear 
bleak.49 FTA provisions could however 
contribute towards building wider support 
for these reforms amongst WTO members. 
Existing, vague FTA commitments to coop-
erate in WTO fora, such as the Committee 
on Trade and Environment (CTE), should be 
strengthened with more specific provisions 
committing FTA Parties to cooperate on and 
support concrete climate-related reforms of 
WTO Agreements. In the following sections, 
several FTA provisions are suggested which 
could support such reforms – although these 
alone would be insufficient without wider 
consensus among WTO members. A more 
comprehensive proposal for WTO reform is 
beyond the scope of this paper. 
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 � Regulate to ensure sustainable and equita-
ble access to genetic resources in order to 
protect biodiversity and food security

 � Guarantee the role of public investment 
(including subsidies and other incentive 
schemes) as well as of public services in 
the transition to a low-carbon economy

2.1 Climate Response Measures

A principle, overarching objective should be 
ensuring that states are able to adopt and imple-
ment ‘climate response measures’ – including 
those that are trade restrictive – without retal-
iation from trading partners. One can however 
anticipate that ‘in the near term, most of the 
response measures containing trade restric-
tions will be applied by developed countries 
to imports from developing countries.’50 The 
UNFCCC contains specific commitments in 
this respect to ensure that developed countries 
take into consideration the adverse impacts 
of climate response measures on developing 
countries and to take appropriate action – such 
as funding, insurance, technology transfer and 
capacity building – to mitigate these impacts 
(Art. 4.8 and 4.10, UNFCCC). 

Recommendations 

 � Affirm FTA Parties’ right to adopt and 
implement unilateral climate response 
measures, including trade-restrictive 
measures 

 ▶ FTAs should clarify that Parties’ fulfilment 
of their NDCs takes priority over any other 
commitments in the FTA. 

 ▶ FTA provisions could set out a definition of 
‘climate response measures’. While an FTA 
definition might categorically identify and 
qualify particular measures for inclusion, it 
must not be exhaustive, or limited to meas-
ures taken to fulfil existing NDCs  – since 
the NDCs are to be periodically reviewed 
and their ambition should be progressively 
enhanced.

 ▶ More effective than a definition would be 
to include a procedure for assessing such 
measures in the event of challenge by an 
FTA Party (below). 

 � Require FTA disputes over climate 
response measures to be subject to a man-
datory preliminary reference procedure51

 ▶ This should involve a panel of climate 
experts who would determine whether a 
measure’s trade impacts are justified by 
its climate objectives. This determination 

should be guided first and foremost by 
a scientific evaluation of the measure’s 
impact on emissions reduction. 

 ▶ The fact that trade or investment flows 
between FTA Parties are impacted should 
not provide grounds for hindering the adop-
tion of such measures. Local economies 
may accrue benefits from trade-restrictive 
policies  – but these effects must not be 
deemed to indicate that the measures are 
‘merely’ protectionist where they actually 
contribute to emissions reductions. 

 ▶ If it is determined that the measure chal-
lenged is a legitimate ‘climate response 
measure’, retaliatory action from other FTA 
Parties should not be permitted.

 � Require Parties to fulfil commitments to 
mitigate adverse impacts of such policies 
on poorer states 

 ▶ If a trade-restrictive climate response 
mea sure con tributes to emissions reduc-
tions, but also adversely affects trade or 
investment flows with a developing country 
partner, a mechanism should be established 
to review the EU’s actions with reference to 
the principle of CBDR. This should ensure 
that the preliminary reference procedure 
above is attuned to issues of development 
and support the fulfilment of the EU’s com-
mitments under the UNFCCC. 

 ▶ This procedure could mandate the panel of 
experts to order concrete actions on the part 
of the EU in respect of climate finance, tech-
nology transfer and capacity building, and 
should be directed at remedying adverse 
impacts by promoting low-carbon opportu-
nities in the impacted regions or sectors. 

Port of Lagos, Nigeria: The needs of developing  countries 
must be respected when adopting climate response 
measures. Photo: dotun55 on flickr
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2.2 “Embodied” Emissions 

The Paris Agreement mandates signatories to 
take account only of their territorial emissions. 
Reading states’ accounts of production-based 
emissions in isolation can however create the 
misleading impression that countries with 
the highest levels of consumption have no 
responsibility for emissions resulting from the 
goods they import.52 Indeed, many developed 
countries’ have been achieving reductions 
of domestic emissions at the same time that 
their consumption-based emissions – embod-
ied in imports from developing or emerging 
economies  – continue to grow.53 ‘Bringing 
back in’ these displaced emissions requires 
accounting for the carbon ‘embodied’ in 
imported goods and services. 

This means inevitably differentiating between 
products and services based on respective 
levels of carbon emissions generated in pro-
duction processes, as well as consumption 
and disposal. It is ultimately critical for climate 
change mitigation that states are permitted 
to distinguish (favourably or unfavourably) 
between goods and services on the basis of 
carbon footprints and other climate impacts. 
This objective goes hand in hand with pro-
moting trade in environmental goods, often 
touted by free trade stalwarts as one of the 
most significant gains of trade liberalisation 
for the environment. EU FTAs generally contain 
merely promotional language in respect of 
environmental goods.54 But not all osten-
sibly-“environmental” goods are equally 
environmentally sound, as amply demon-
strated by the stalled WTO negotiations on a 
plurilateral Environmental Goods Agreement 
(EGA), which might have also covered – contro-
versially – biodiesels. There is therefore clearly a 

need for such differentiation within the class of 
goods categorised as ‘environmental’. 

However, the issue of carbon or GHG emis-
sions ‘embodied’ in trade raises complex 
technical, as well as legal, challenges. 

2.2.1 Process and Production 
Methods (PPMs)

Whether WTO rules permit differentiation 
based on so-called ‘Process and Production 
Methods’ (PPMs) has long proved contentious, 
due to strict non-discrimination obligations con-
tained in the General Agreement on Tariffs and 
Trade (in particular GATT Art. III:4 on National 
Treatment). Essentially, the GATT requirement 
not to discriminate between ‘like’ products 
means that such differentiation may hinge 
on a determination of ‘likeness’.55 So-called 
‘product-related’ PPMs that physically alter the 
end product – such as the use of pesticides that 
leave traces in agricultural goods – are accepted 
as a factor in the determination of ‘likeness’ 
under WTO rules. But differentiation of goods 
and services on the basis of PPMs that do not 
alter the final product – ‘non-product-related’ 
PPMs  – are more contentious.56 Embodied 
carbon falls into the latter category. 

A recent Food and Agriculture Organisation 
(FAO) report identifies this issue as the ‘main 
challenge for climate-smart policies’;57 even the 
WTO Secretariat acknowledges that determi-
nations of ‘likeness’ in such cases is ‘particularly 
challenging’.58 To date, EU FTAs routinely incor-
porate GATT National Treatment obligations 
by rote59– although at least one EU FTA already 
contains a minor limitation to its incorporation 
of GATT Art. III (albeit with no environmental 
purpose).60 While technical regulations and con-
formity assessment procedures are regulated 
by the WTO Technical Barriers to Trade (TBT) 
Agreement, it remains somewhat uncertain to 
what extent measures based on ‘non-product 
related’ PPMs are covered by TBT provisions.61 

It is worth recalling that  – despite the 
ostensible reticence of the WTO to accept 
PPM-based measures – the TRIPS Agreement 
(WTO Agreement on Trade-Related Aspects of 
Intellectual Property Rights) already requires 
WTO members to discriminate between ‘like’ 
goods on the basis of non-product-related 
PPMs. TRIPS obliges members to ensure 
that intellectual property rights have been 
respected in the production process, but 
respect for intellectual property rights does 
not physically alter the final product.62 

A departure from the WTO-approach is 
arguably necessary to guarantee states the 
policy space to distinguish between products 

Products produced with electricity from coal have higher 
embedded emissions than those manufactured with 
electricity from renewable energy sources. 
Photo: Tony Webster on flickr
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and services based on relative emissions. 
Designing measures that comply with WTO 
non-discrimination rules may be possible,63 
but  – if challenged  – the WTO-compliance 
of PPM-based measures is likely to hinge on 
whether they are justifiable under the GATT 
Art. XX Exceptions. Experiences to date of 
invoking Art. XX are not reassuring in this 
respect (see below, Section 4.3). Rather than 
relying on ‘exceptions’, determinations of ‘like-
ness’ under non-discrimination rules should 
take PPMs – and particularly embodied GHG 
emissions – into consideration; this would cir-
cumvent the need for Parties to defend such 
measures under Art. XX. in a dispute, and thus 
better serve to promote legal certainty in poli-
cy-making. 

Finally, establishing a fair and reliable frame-
work for such differentiation raises technical 
challenges. In practice, calculating a product’s 
embodied carbon raises complex questions 
concerning the methodologies used for quan-
tification.64 Indeed, calculating the carbon 
content (or footprints) of goods or services 
traded internationally has the potential to 
become a highly contested and politicised 
issue – in much the same way as ‘risk assess-
ment’ has done in regard to food safety 
standards. While these global issues cannot 
be comprehensively dealt with under the aus-
pices of bilateral FTA negotiations, the EU may 
be strategically well-placed to contribute to the 
evolution of multilateral standards and its FTAs 
could serve to pave the way for multilateral 
consensus on environmentally-based PPM 
distinctions, or an agreement among WTO 
members endorsing a methodology by which 
embodied carbon emissions should be calcu-
lated. Pilot initiatives on Product Environmental 
Footprint (PEF) and Organisation Environmen-
tal Footprint (OEF) methodologies for the EU 
single market have been underway for ten 
years, under the auspices of DG Environment.65 
An evolving body of international standards 
for the calculation and monitoring of GHG 
emissions produced by goods and services 
could also provide useful reference points – for 
example, the International Standards Organi-
sation (ISO) 14060 ‘family’.66 That said, the ISO 
is an industry-driven and producer-oriented 
body, with a ‘highly unbalanced’ membership 
skewed towards developed countries.67 Ref-
erence to ISO standards in an FTA should be 
balanced by commitments on the part of the 
EU to provide technical assistance and capac-
ity building to developing country partners 
to increase their engagement in international 
standard-setting organisations.

Ultimately, this issue of calculation may prove 
unavoidable for states intending to use a 
border carbon adjustment (BCA) mechanism, 
which could similarly require PPM-based 

differentiation. Some of the issues unique to 
BCAs are discussed below. 

Recommendations 

 � Expressly permit FTA Parties to condition 
market access on PPM-based grounds, 
with reference to environmental sustaina-
bility and climate change 

 ▶ This could be achieved by including a 
clarification to the National Treatment 
provisions concerning trade in goods and 
services, expressly referring to differenti-
ation based on embodied carbon or GHG 
emissions.

 � Establish a framework of cooperation to 
support Parties’ adoption of trade-restric-
tive measures guided by calculations of 
GHG emissions associated with the entire 
life cycle of products 

 ▶ Whether by reference to ISO, other inter-
national instruments, or EU standards, this 
framework should permit Parties to take 
climate mitigation and adaptation actions, 
through the adoption of technical regu-
lations and standards, as well as through 
public procurement and investment policies. 
FTAs should provide that climate-related 
labelling and similar technical regulations, 
conformity assessment procedures, includ-
ing requirements for quantification and 
reporting of GHG emissions and reductions 
based on relevant ISO standards, are all 
assumed to fulfil a ‘legitimate objective’ in 
the sense of WTO TBT Agreement, Art. 2.2.

 ▶ Through public consultations (see below, 
Section 5), FTA negotiators should aim to 
identify specific cooperative activities to 
address emissions-intensive production 
and to design time-bound commitments to 
implement emissions-reducing initiatives 
in export-oriented sectors, in particular to 
ensure that developing country exporters are 
able to fulfil existing or future climate-related 
TBT requirements. To that end, and with 
reference to the principles of non-discrimi-
nation and CBDR, the EU should undertake 
concrete commitments to increasing its 
technical assistance and capacity building 
with developing country FTA partners, as 
well as addressing intellectual property bar-
riers to the transfer of necessary technology. 

 ▶ To further the effective implementation of 
such policies, more stringent due diligence 
obligations on businesses will be required to 
improve data collection and monitoring of 
supply chains, environmental assessments 
and traceability of raw materials (see below, 
Section 3.1). 
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 � Commit Parties to support in principle 
necessary WTO reforms including:

 ▶ A comprehensive and collective  climate 
waiver ‘from WTO obligations for all 
trade-restrictive climate response mea sures 
that are based on the amount of carbon 
used or emitted in making a product, and 
that are taken in furtherance of and in com-
pliance with the Paris Agreement and the 
UNFCCC’.68

 ▶ A legally binding interpretation of relevant 
provisions of the GATT (Arts. I:1, III:2 and 
III:4), as well as all relevant provisions of the 
ASCM and TBT Agreement, to mandate the 
DSB to include ‘embodied carbon’ in the 
criteria used to determine ‘likeness’.

2.2.2 Border carbon adjustments 
(BCAs) 

Implementation of border carbon adjust-
ments (BCAs) looks set to dominate much 
trade and climate change debate in coming 
years. The December 2019 roadmap for a 
European Green Deal includes a proposal for 
a BCA mechanism to be adopted for certain 
emissions-intensive sectors by 2021. Mexico’s 
NDC explicitly refers to BCAs, many other 
countries have expressed interest in using 
them, and there is widespread and growing 
support for them in the EU.69 No country has 
to date adopted one.

BCAs could take the form of an internal tax or 
tariff – equivalent to the carbon costs imposed 
on domestic producers – applied to imports 
produced without comparable costs.70 Their 
primary rationale is the wide disparity in 
climate policies in different jurisdictions. BCAs 
are usually discussed as a method to protect 
domestic producers from adverse competi-
tion due to imports from jurisdictions with a 
lower carbon price; they ostensibly prevent 
so-called ‘carbon leakage’ by reducing the 
benefits of relocating production outside of 
the regulating jurisdiction. Some also suggest 
that BCAs incentivise exporting states to 
adopt more ambitious climate targets. 

Due to policy-makers’ interest, many experts 
have addressed whether BCAs can be 
designed so as to respect WTO rules.71 Impor-
tantly, to be WTO-compliant, BCAs may need 
to be applied to imports of covered goods 
irrespective of origin, meaning that French 
President Emmanuel Macron’s popular pro-
posal to use BCAs to target countries that 
withdraw from the Paris Agreement would 
likely fall foul of multilateral trade rules. Argu-
ably, such a sledgehammer approach might 
not even pass muster in terms of its environ-
mental objectives – as the Paris Agreement is 
so compromised and NDCs are of questiona-
ble integrity, that a correlation between Paris 
membership and GHG emissions reduction 
per se cannot be assumed.72 On the other 
hand, undifferentiated application of BCAs on 
all imports would harm developing countries 
disproportionately, and disregard the principle 
of CBDR. 

An additional challenge is the fact that, like 
PPMs, BCAs would require a determination of 
the carbon content of imports. The simplest 
method for such determination would be to 
rely on the ‘Best Available Technology’ (BAT) 
as a benchmark for estimating the emissions 
intensity of imports: this is widely deemed 
as the method least likely to violate WTO 
rules, but also the least effective at creating 
incentives for low-carbon production, as well 
as protecting against carbon leakage.73 More 
effective and equitable, would be to design 
BCAs based on actual differences in embod-
ied carbon: emissions from the production 
process, as well as energy inputs. But, as 
noted above, this is a type of ‘non-product 
related PPM’, the legality of such differen-
tiation under WTO rules is uncertain,74 and 
the methodologies for calculating carbon 
content should be based on a multilaterally 
agreed international standard – where to date 
none exists. For these reasons, the efficacy 
of BCAs as a method of addressing carbon 
embodied in trade is open to question: the 
least complicated and contentious variations 
may have limited coverage in practice;75 while 

Even if “like” products or services differ in their embod-
ied emissions (like the energy used to produce them), 
states might find themselves constrained to differenti-
ate between them in trade policy.  
Photo: Science in HD on Unsplash
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The introduction of Border Carbon Adjustments will be a 
controversial issue in the years to come, yet its effective-
ness has been questioned. Photo: Mobil Kamera on flickr

BOX III 

Carbon pricing: Making polluters pay?

Carbon pricing has been dubbed ‘the 
single most powerful and efficient tool to 
reduce domestic fossil fuel CO2 emissions’.76 
Whether this claim is valid or not, putting a 
price on carbon can be seen as an important 
application of the ‘polluter pays’ principle. 
The High-Level Commission on Carbon 
Prices (HLCCP) has recommended that in 
order to deliver on the Paris Agreement, 
carbon prices need to be at least in the 
range of US$40–80/Ton CO2 by 2020 and 
US$50–100/tCO2 by 2030.77

A global carbon price would render BCAs 
wholly unnecessary– but this is widely 
regarded as politically untenable.78 In the 
absence of a multilaterally agreed price, 
domestic carbon prices vary widely. As of 
2019, fifty-seven jurisdictions had either 
implemented carbon pricing initiatives or 
scheduled them for implementation;  
these initiatives raised US $ 44 billion / year in 
revenues globally, and cover approximately 
20 % of global GHG emissions.79 Of the 
emissions covered, less than five per cent is 
priced at a level consistent with the HLCCP 
recommendations.80 

In short this means that existing carbon 
pricing initiatives price carbon too low 
to ensure the emissions reductions 
necessary to keep any increase in global 
average  temperature well below 2 °C above 
pre-industrial levels – the Paris Agreement 
target. The EU’s Emissions Trading System 

(ETS) – the largest carbon pricing initiative to 
date – is a good example of under-pricing: in 
2019 it priced carbon at $25/Ton CO2,81 and 
the free and over-allocation of carbon credits 
has enabled some companies to make 
windfall profits from trading credits they 
never needed. Despite a 2008 European 
Commission reform proposal planning to 
phase out free allocation entirely by 2020, 
the 2018 revision of the ETS Directive has 
extended the system of free allocation for 
another decade.82 Arguably the ETS is a 
subsidy to polluters.83 

Recent IMF estimates further suggest that 
several states’ have achieved an “effective” 
carbon price higher than the HLCCP target 
through “implicit” carbon pricing – that is 
compliance costs on activities that emit 
carbon, such as performance standards 
and other regulations, as well as subsidy 
reforms.84 In relation to BCAs, it is therefore 
clear that in order to avoid ‘penalising 
countries implementing their mitigation 
pledges through non-pricing means’,85 
such measures must take account of both 
‘explicit’ and ‘implicit’ costs – the sum of 
which is the effective carbon price. But 
calculating effective prices would signifi-
cantly raise the administrative complexity 
of these measures. For that reason, the IMF 
proposes that the ‘stick’ of BCAs, is likely 
to be significantly less effective in building 
consensus on global carbon pricing, than 
the ‘carrot’ of technology transfer.86 

BCAs designed to be more environmentally 
effective could create a potentially impossible 
administrative burden, and are likely to invite 
allegations of green protectionism, as well as 
legal challenges and retaliation, ultimately 
creating more problems than they resolve. 

EU FTAs might nevertheless be used to 
address some of the environmental, legal and 
technical challenges that these measures 
raise. To date, carbon pricing is a rather rare 
topic for inclusion in an FTA, but at least one 
EU FTA provision already aims to promote 
Parties’ exchange of information on these 
matters.87 Arguably however, FTA provisions 
should first aim at fostering and expediting a 
multilateral consensus on carbon pricing (see 
Box III). 
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Recommendations

 � Commit FTA Parties to raising domestic 
carbon prices in line with the HLCCP 
 targets 

 ▶ The HLCCP acknowledges a need for 
flexibility in price levels taking into account 
other factors including complementary 
environmental policies, development 
considerations and poverty-reductions 
strategies, as well as historical contribu-
tions to climate change, in line with the 
principle of CBDR.88 FTA provisions should 
reflect these considerations.

 � Include a declaration that FTA Parties 
regard BCAs as permissible under certain 
conditions 

 ▶ FTAs could make Parties’ adoption of 
BCAs conditional on: 

 ▷ Mandatory exemptions for exports from 
Least Developed Countries or all develop-
ing countries, with express reference to 
the principle of CBDR. 

 ▷ A requirement to redirect all revenue 
created towards climate mitigation and 
adaptation measures in developing 
countries, with LDCs and Small Island 
Developing States (SIDS) given priority. 
Revenue could be specifically earmarked 
for capacity building and technical assis-
tance on measurement, reporting, and 
verification of emissions, or on carbon 
pricing.

 ▷ A requirement that Parties imposing 
BCAs first fulfil the HLCCP carbon price 
target in their territories, thereby encour-
aging Parties to increase the ambition 
of their domestic pricing initiatives as 
a pre-condition to deploying BCAs. Any 
ETS – such as the EU’s – that permits free 
allocation would clearly fail to meet this 
criterion. 

 ▷ Guarantees for foreign producers 
to access transparent procedures for 
demonstrating the actual climate per-
formance of their products, through a 
process of third-party verification, or for 
documenting compliance costs com-
parable to those in the importing state. 
This process should offer importers the 
opportunity to claim deductions from 
BCAs on the basis of verified emissions or 
emissions costs in the exporting state. 

 ▶ FTAs might further contain a declara-
tion that Parties regard such BCAs as 
WTO-complaint.

 ▶ In view of the technical challenges these 
measures raise, FTAs could further address 
issues of methodology for calculating 
carbon content by committing Parties to 
cooperate on multilateral efforts towards 
establishing an international standard. 

2.3 Technology Transfer

The capacities of states to make a rapid tran-
sition away from a fossil-fuel based economy 
depends significantly on their ability to adopt, 
manufacture and maintain low-carbon tech-
nologies to achieve their climate mitigation 
efforts – as is reflected in the large number of 
NDCs referring to technology transfer.89 The 
Paris Agreement aims to promote technology 
transfers by establishing a Technology Mech-
anism and accompanying framework (Arts. 
10.1, 10.3 and 10.4), and the Katowice Climate 
Package includes obligations for developed 
countries to report on their financial support, 
technology transfer and capacity building 
activities with developing countries. Tech-
nology transfer can also be closely related to 
the principle of CBDR: UNCTAD’s 2019 Trade 
and Development Report observes that, in 
particular, ‘[d]eveloping countries with abun-
dant reserves of fossil fuel will continue to tap 
these if development priorities depend on 
their extraction and users are charged market 
prices (as per international trade agreements) 
for cleaner technologies’.90 

It is long apparent that intellectual property 
rights (IPR) protection may hinder transfer of 
cleaner technologies. The WTO TRIPS Agree-
ment provides a baseline of IPR commitments 
for WTO members; whether it provides suffi-
cient flexibility for rapid technology transfer 
is somewhat contested. Crucially, TRIPS 
permits – under exceptional circumstances – 
‘the use of the subject matter of a patent 
without the authorization of the right holder, 
including use by the government or third 
parties authorized by the government’ (Art. 
31), otherwise known as compulsory licencing. 
Recent years have witnessed a significant 
surge in renewable energy related patents 
filed globally – with some 10,500 in 2016 and 
14,800 in 2017.91 Patents in this sector are 
highly concentrated in a few leading coun-
tries, with Japan, the US, Germany and China 
accounting for over 60% of patents in green 
energy technologies worldwide.92 

In 2007, the European Parliament adopted 
a resolution recognising the imperative of 
transfer of technology to developing countries 
and urging for ‘corresponding adjustments’ 
to be made to international agreements con-
cerning intellectual property in light of climate 
change; the resolution also refers to ‘possible 
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amendments to the [TRIPS Agreement] in 
order to allow for the compulsory licensing 
of environmentally necessary technologies’.93 
No such action has been taken… In 2009, the 
WTO and UNEP acknowledged that IPR-hold-
ers market power allows them ‘to limit the 
availability, use, and development of technol-
ogies, and this may result in higher costs for 
the acquisition of technologies’.94 In 2012, the 
UNFCCC Technology Executive Committee 
invited submissions on ‘ways to promote ena-
bling environments and to address barriers to 
technology development and transfer, includ-
ing on the role that the [TEC] could possibly 
play in this area of work’.95 Several concrete 
proposals were made,96 but the TEC merely 
served to identify IPRs as an area in which 
‘more clarity’ is needed. The UNFCCC, Kyoto 
Protocol and Paris Agreement are all silent on 
the issue of IPR protection. 

While many EU FTAs refer to striking a 
‘balance’ between IPR and technology trans-
fer, they contain little content that could 
serve to induce such transfers.97 Several EU 
FTAs refer to the potential abuse of IPR by 
rights-holders.98 Some FTAs include more 
extensive provisions on related cooperation 
and promotion activities.99 

Other policies that might promote technology 
transfer are expressly prohibited in EU FTAs. For 
instance, many EU FTAs agreements prohibit 
the use of “offsets” in public procurement.100 
Not to be confused with ‘carbon offsetting’, 
offset measures are associated with ‘infant 
industry’ strategies and refer to conditions 
or undertakings that encourage local devel-
opment (or improve balance–of-payments 
accounts of a Party), such as the use of local 
content requirements (LCRs) or licensing of 
technology.101 Several studies suggest that 
the use of such requirements contributed 

significantly to the rapid uptake of renewable 
energy technologies in China and Brazil (for 
further discussion on LCRs, see below, Section 
2.5).102 Some EU FTAs further prohibit both 
technology transfer requirements and LCRs 
in their Investment Chapters.103 By restricting 
FTA Parties’ use of investment performance 
requirements or green procurement policies 
to foster technology transfer, the EU particu-
larly risks locking developing countries into 
positions of ‘mere passive recipients’,104 with 
little more to rely on than the largesse of the 
EU, its patent holders and investors. The Paris 
Agreement, the principle of CBDR, as well as 
relevant TRIPS provisions,105 require much 
more than this. 

Recommendations

 � No inclusion of provisions that limit 
Parties from promoting technology 
transfer through offsets, LCRs or other 
performance requirements in their public 
procurement and investment policies

 � No extension of TRIPS’ standard of 
patentability106 nor its terms (duration) of 
protection

 � Require the exclusion from patentability 
of certain ‘inventions’ in order to ‘avoid 
serious prejudice to the environment’ (pur-
suant to TRIPS Art. 27.2) and grant Parties 
broad discretion in applying this exclusion 
to climate-mitigation technologies

 � Include a declaration to the effect that 
the climate emergency is deemed to fall 
within the definition of ‘circumstances 
of extreme urgency’ (TRIPS Art. 31(b)), 
and thus warrants compulsory licencing 
in order to overcome IPR barriers to the 
transfer of climate-related technology

The development of low-carbon technologies is key for states to be successful in their climate mitigation  efforts.  
Photo: Science in HD on Unsplash
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 ▶ FTAs should establish climate-related 
criteria for these and other measures, 
including flexibility on compulsory licencing 
for exports (not generally permitted under 
TRIPS).

 ▶ The provisions of the Paris Agreement on its 
Technology Mechanism and accompanying 
framework (Art. 10) should also be incorpo-
rated and Parties should commit to comply 
with and promote these mechanisms.

 � Include transparency commitments for 
Parties to legislate for disclosure and dis-
semination of existing climate-related IPRs

 � Commit FTA Parties to cooperate on and 
support in principle an amendment to the 
WTO TRIPS Agreement – along the lines of 
the 2001 ‘public health’ Declaration – per-
mitting the use of compulsory licensing for 
climate-mitigating technologies107 

 ▶ A further TRIPS Agreement amendment 
could be included, aimed at permitting 
WTO members to exclude key climate tech-
nologies from patent protection.

 ▶ FTA Parties should include a declara-
tion clarifying that all measures taken to 
implement the Technology Mechanism and 
other provisions of the Paris Agreement are 
deemed compatible with the WTO ASCM, 
the WTO Agreement on Trade-Related 
Investment Measures (TRIMS Agreement) 
and the TRIPS Agreement.

2.4 Biodiversity, Food Security 
and Food Safety
Although biodiversity is referred to only in the 
Preamble of the Paris Agreement, it is widely 
acknowledged that ‘climate change and 
biodiversity are interconnected’: ‘Biodiversity 
is affected by climate change, with negative 
consequences for human well-being, but 
biodiversity, through the ecosystem services 
it supports, also makes an important contri-
bution to both climate-change mitigation 
and adaptation’.108 Climate change thus 
threatens in particular the livelihoods of those 
‘dependent on biodiversity and ecosystem 
biodiversity and ecosystem services such 
as access to food, water and shelter’,109 and 
is anticipated to greatly increase the neces-
sity of international exchange of genetic 
resources, as different regions and countries 
seek to realise their mitigation and adap-
tation policies.110 Temperature changes will 
also ultimately dramatically alter the global 
distribution of plants, animals and microor-
ganisms, with implications for agriculture 
and livestock, incidences and susceptibility of 
pests and food-borne diseases. 

As noted in the introduction, this study does 
not examine in further detail the issue of biodi-
versity loss per se, or the impacts of increased 
trade in specific products (biofuels, timber 
and other raw materials) on biodiversity loss. 
Rather, this section addresses biodiversity and 
trade law in respect of three specific issues: i) 
farmers’ rights to save, use, exchange and sell 
farm-saved seed; ii) access to, and sharing of 
benefits from, biological genetic resources; 
iii) phytosanitary security. These rules critically 
shape the management and exchange of 
genetic resources for food and agriculture, as 
well as on equitable access to those resources, 
with significant implications for food security 
and safety. 

2.4.1 Farmers’ Rights 

IPR regimes pose a potential threat to farmers’ 
rights to ‘adapt protected [plant] varieties 
to changing climatic and locally specific 
conditions (as well as to enjoy the economic 
benefits of producing their own seed)’.111 It is 
estimated that farm-saved seeds account for 
over 80% of farmers’ total seed requirements 
in some African countries.112 To this end, the 
FAO urges countries to sign and implement 
the International Treaty on Plant Genetic 
Resources for Food and Agriculture (ITPGRFA), 
which safeguards the rights of farmers to 
maintain genetic resources for purposes of 
food security and climate change adaptation. 
The TRIPS Agreement accords WTO members 
flexibility in this respect by permitting the 

Many species are threatened by climate change:  
for example the bumblebee by its shrinking  habitat.  
Photo: Thomas David Cornwell on Unsplash
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exclusion of plant varieties from patent pro-
tection, provided that these are protected by 
an alternative ‘effective sui generis system’, 
which could ensure farmers’ rights are pro-
tected (Art. 27.3(b)).

Many EU FTAs however require Parties to 
ensure the protection of plant varieties in 
accordance with the (revised 1991) Interna-
tional Convention for the Protection of New 
Varieties of Plants (UPOV).113 This Convention 
favours commercial plant breeders’ rights and 
is widely viewed as detrimental to farmers’ 
rights’.114 Several FTAs state that Parties should 
implement the ‘optional exception to the right 
of the breeder’ in UPOV Art. 15(2), but this 
exception ‘would not allow national laws to 
permit small-scale farmers to freely exchange 
or sell farm-saved seed/propagating material 
even if the breeders’ interests are not affected 
(e. g. small amounts or for rural trade)’.115 
Though some EU FTAs also make reference 
to the ITPGRFA, this treaty is incompatible 
with the obligation imposed on FTA Parties to 
ensure plant variety protection in accordance 
with UPOV 1991.116 

Recommendations

 � Require Parties to sign and implement the 
ITPGRFA 

 ▶ Following the example of the EU-CARI-
FORUM FTA, agreements should expressly 
recognise that Parties ‘have the right to 
provide for exceptions to exclusive rights 
granted to plant breeders to allow farmers 
to save, use and exchange protected farm-
saved seed or propagating material’.117

 � Further FTA provisions could be based on an 
existing model for a sui generis regime sup-
portive of the objectives and the obligations 
under the CBD, the Nagoya Protocol and 
the ITPGRFA – as developed by the Associ-
ation for Plant Breeding for the Benefit of 
Society.118

2.4.2 Bio-piracy, Consent & 
 Benefit Sharing

Multilateral efforts to address the misappro-
priation by corporations of genetic resources 
and traditional knowledge have long proven 
divisive. So-called ‘bio-piracy’ is facilitated by 
IPR protection and occurs when multinational 
corporations commercially exploit these 
resources without compensating the com-
munities in which they originate. The Doha 
Declaration in 2001 mandated a review of the 
issue in relation to TRIPS Agreement and the 
Convention on Biological Diversity (CBD), but 
little progress has been made.119 

The CBD promotes the conservation and sus-
tainable use of biodiversity and emphasises 
the importance of traditional knowledge 
systems and practices to this end. Developing 
countries have long advocated that in order 
to deal with bio-piracy and ensure consent 
and benefit sharing, the international IPR 
regime should adopt mandatory disclosure 
obligations for genetic patent applications.120 
The 2014 Nagoya Protocol to the CBD aims 
to ensure biodiversity protection through 
the sharing of benefits derived from the use 
of biological genetic resources;121 but like the 
CBD does not require mandatory disclosure 
obligations.122 Several states submitted a draft 
text to the WTO in 2011 to reform the TRIPS 
Agreement in order to make such disclosures 
mandatory, though it was not adopted.123 

The EU has in principle expressed support for 
mandatory disclosure obligations.124 However 
EU law only encourages patent applicants to 
voluntarily disclose the ‘geographical origin’ 
of ‘biological material of plant or animal 
origin’ where an invention is based on or uses 
such material,125 and stipulates compliance 
measures derived from the Nagoya Proto-
col.126 Several EU FTAs contain IPR provisions 
committing Parties to ‘respect, preserve 
and maintain knowledge, innovations and 
practices of indigenous and local communi-
ties embodying traditional lifestyles relevant 
for the conservation and sustainable use of 
biological diversity’.127 These provisions would 
permit FTA Parties to impose requirements 
for the disclosure of the origins of genetic 
resources and biological materials in the 
patenting process, and the sharing of ben-
efits – but no FTAs to date oblige Parties to 
impose such requirements. 

The rights of farmers to save and reuse seeds and their 
ability to grow species adapted to local conditions are 
 essential for climate change adaption and to achieve food 
sovereignty. Photo: © 2015 CIAT / StephanieMalyon on flickr
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Recommendations

 � Commit Parties to ensuring that their 
domestic patent laws require patent appli-
cants to disclose the origins of genetic 
resources on which innovation is based 
where the subject matter of a patent 
application involves utilisation of genetic 
resources and/or associated traditional 
knowledge

 ▶ FTA Parties could further commit to 
support in principle relevant amendments 
to the TRIPS agreement. The EU Parliament 
in 2013 resolved to support an amendment 
to this effect.128 Provisions from the 2011 draft 
TRIPS amendment cited above could serve 
as a model.

2.4.3 Food Safety and Health 

According to the FAO, changes in climatic con-
ditions can be expected to produce significant 
shifts in the nature, geography and incidence 
of pests and food-borne diseases, as well as 
in human responses to protect food produc-
tion and other plant and animal products.129 
Precise impacts can however be difficult to 
predict. With these changing conditions, a 
need for new trade measures related to food 
safety and animal and plant health can be 
anticipated in the near future. 

The WTO SPS Agreement has proven highly 
contentious to date – in particular with regard 
to the precautionary principle and the issue 
of risk assessment. As discussed briefly above, 
the SPS Agreement permits only provisional 
measures in the absence of scientific certainty. 

But new climate-related challenges clearly 
require proactive policies, which will inevitably 
be based on speculative models and pre-
dicted scenarios. Committing more resources 
to scientific research can however contribute 
to minimising the need for precautionary SPS 
measures and thus help mitigate the impacts 
of trade restrictive measures on developing 
countries. 

Recommendations

 � Affirm each FTA Party’s right to invoke 
the precautionary principle in relation to 
the adoption and implementation of SPS 
measures 

 ▶ This should include provisions on risk 
assessment, which expressly refer to 
climate considerations and the principle of 
CBDR, and commit the EU to adopt in con-
junction with any precautionary measures 
a strategy to mitigate impacts on develop-
ing countries.

 � Commit the EU and developed country 
FTA Parties to dedicate greater resources 
to both scientific research on SPS-related 
issues and risk assessment activities at 
national, regional and international levels

 ▶ To this end, FTAs should commit the EU to 
increasing its SPS technical assistance and 
capacity building with developing country 
partners, particularly in relation to research, 
risk assessment, surveillance and monitoring, 
in accordance with the principle of CBDR.

 � Include a declaration that World Health 
Organisation recommendations for cli-
mate-smart health policies are considered 
SPS-compatible  – as international stand-
ards within the meaning of SPS (Art. 3.4 
and Annex A, para. 3) – and commit Parties 
to support a WTO declaration to this effect

2.5 Public Sector

The public sector will contribute significantly 
to driving global climate action, the energy 
transition and the development of renewa-
ble energy industries. Creating a stable and 
predictable environment for using public 
financing and incentives to promote the 
production and use of environmentally-sound 
energy requires careful consideration of 
subsidy reform, as well as the use of trade 
remedies against imports. Finally, the con-
tribution of public services and government 
procurement  – particularly in relation to 
energy, transport and environmental services – 
will be essential to climate change mitigation 
and adaptation.

Greenflies: with rising temperatures incidences of pests 
and food-borne diseases are expected to rise.  
Photo: horror by numbers on Unsplash
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2.5.1 Fossil Fuel Subsidies 

The need for fossil fuel subsidy reform could 
hardly be more obvious or urgent, and several 
NDCs refer to their phase-out.130 According to 
the WTO and UN Environment, ‘[r]emoving 
fossil fuel subsidies would raise government 
revenue by US$ 2.9 trillion, while reducing 
global carbon emissions by more than 20 per 
cent and air pollution-related deaths by 55 
per cent’.131 EU member states committed to 
phase out fossil fuel subsidies at the G20 ten 
years ago, but none has developed a com-
prehensive plan for doing so. Between 2014 
and 2016, EU member states gave on average 
€55 billion per year in fossil fuel subsidies.132 
The EU was conspicuously absent from the 
declaration on the phase-out of fossil fuel sub-
sidies signed by twelve WTO members in the 
margins of the 2017 Ministerial Conference.133 

In 2019, five states (Fiji, Iceland, New Zealand, 
Norway, and Costa Rica) launched an initiative 
towards a plurilateral ‘Agreement on Climate 
Change, Trade and Sustainability’ (ACCTS) 
which includes the ambition to establish 
‘disciplines to eliminate harmful fossil fuel sub-
sidies’.134 Though still slim on detail, the ACCTS 
is intended to be ‘open to all who can meet 
the established standard’ with the objective of 
eventually becoming a multilateral agreement. 

Detail will be much needed, as fossil fuel 
subsidy reform raises complex legal, eco-
nomic, social and environmental issues. 
Some attempts to model fossil fuel subsidy 
elimination suggest that actions taken uni-
laterally or by certain states may have very 
different impacts when compared to con-
comitant elimination of subsidies globally – in 
terms of emissions, distributive impacts as well 
as carbon leakage.135 To best serve emissions 
reduction, even coordinated global action 
might be ideally combined with an emis-
sions cap in OECD countries.136 Whatever the 
geographic scope, fossil fuel subsidy reform 
also needs to be accompanied by enhanced 
support for social protection and poverty 
reduction. In this respect, it is widely accepted 
that revenue savings from reform can be re-di-
rected and would be sufficient to establish 
mitigation measures.137 But experiences of 
subsidy reforms in Mexico, France and Ecuador 
in recent years illustrate that hasty reform can 
certainly ‘go wrong’.138 Approaches to reform 
must therefore be tailored to specific contexts: 
for instance, while it might seem prudent to 
distinguish between “consumer” subsidies 
and “producer” subsidies, even eliminating 
the latter may nonetheless impact vulnerable 
groups through indirect price effects. 

To date, only the EU-Singapore FTA contains 
reference to the Parties’ shared goal of 

‘progressively reducing subsidies for fossil 
fuels’ (Art. 13.11.3). While welcome, this pro-
vision holds little promise without further 
elaboration. FTAs must contain more detailed 
commitments. Provisions on fishing subsidies 
in the CPTPP could provide further inspiration: 
these include a clear prohibition on subsidies 
‘for fishing that negatively affect fish stocks 
that are in an overfished condition’, as well as 
a commitment to ‘bring existing inconsistent 
subsidies into line with their CPTPP commit-
ments within three years of the agreement’s 
entry into force’.139 These FTA provisions have 
even shaped subsequent proposals in WTO 
negotiations on fisheries subsidies, demon-
strating that progressive FTA clauses can 
contribute to multilateral reform.140 

Transparency is likely to be critical to reform 
and notification requirements essential. 
The EU-South Korea FTA requires Parties to 
provide an annual report on the ‘total amount, 
type and the sectorial distribution of subsidies 
which are specific and may affect international 
trade’ (Art. 11.12.1). However, similar to existing 
notification provisions under the ASCM, these 
will likely fail to increase transparency of fossil 
fuel subsidies, which are neither necessarily 
‘specific’ (in the meaning of the ASCM), nor 
do they necessarily adversely ‘affect trade’. A 
much more comprehensive methodology for 
identifying and measuring fossil fuel subsidies 
was published in 2019 by experts from UN 
Environment – working with the OECD and the 
Global Subsidies Initiative (GSI)  – for the pur-
poses of fulfilling its mandate as custodian of 
the relevant indicator for achieving Sustainable 
Development Goal 12 (to ‘ensure sustainable 
consumption and production patterns’).141 

Recommendations

 � Make FTA commitments on cooperation, 
notification and eventual phase-out of 
fossil fuel subsidies time-bound and 
subject to periodic assessment and review 
by institutional mechanisms established 
under the FTA

 � Commit Parties to identifying and noti-
fying their fossil fuel subsidies, and to 
cooperate on developing a common tem-
plate for notification

 ▶ FTAs should stipulate a definition of 
fossil fuel subsidies and a methodology for 
measuring them. The UN Environment’s 
methodology for fulfilling Sustainable 
Development Goal 12 (cited above) could be 
incorporated by reference into provisions on 
notification. The EU should combine these 
requirements with appropriate support for 
technical assistance and capacity building 
with developing country FTA partners.
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 ▶ Parties should commit to harmonise FTA 
notification processes with any developed 
in WTO fora, or in the absence of multilat-
eral action, to cooperate and support the 
adoption of notification obligations under 
the ASCM. The European Commission 
has already proposed such transparency 
reforms for the WTO.142 

 � Include specific time-bound commit-
ments on fossil-fuel subsidy phase-out, 
with such subsidies being prohibited after 
a period of flexibility

 ▶ Any obligation to phase-out subsidies 
must be combined with specific obligations 
to mitigate impacts on vulnerable consum-
ers, communities, workers and other groups, 
through social protection, public welfare 
and infrastructure programmes.

 ▶ In line with the principle of CBDR, the EU 
should commit support to supplement the 
mitigation policies of developing countries, 
for example through technical assistance, 
capacity building and technology transfer. 
Fossil-fuel subsidy phase-out in developing 
countries could be further encouraged by 
expressly linking it to other trade commit-
ments – for instance, permitting the use of 
local content requirements for development 
of infant industry in the renewables sector, 
or the use of compulsory licencing for 
technology that supports climate change 
mitigation and adaptation, while agree-
ing to abstain from using trade remedies 
against environmental goods.

2.5.2 Incentives for Renewable 
Energy 
While fossil fuel subsidies have never been 
subject to a WTO complaint, measures to 
support the renewable energy sector – cited 
in numerous NDCs – have increasingly faced 
challenges. As one scholar puts it, clean energy 
subsidies and incentives are ‘emerging as the 
most concrete testing ground for assessing 
the mutual supportiveness of WTO rules and 
climate change law’.143 More frequently, ‘trade 
remedy’ measures are also being used to 
counteract support measures in this sector 
unilaterally, which can also significantly raise 
the costs of renewable energy goods.144 This 
issue is addressed separately below.

Several WTO disputes have addressed the 
use of local content requirements (LCRs) to 
promote the renewable energy sector. Used 
in Feed-in-Tariff (FIT) incentive schemes, LCRs 
condition eligibility of renewable energy pro-
jects on their use of a minimum percentage 
of locally sourced goods. Several LCRs have 
been found to violate WTO rules (namely, 
GATT Art. III.4 and TRIMs Art. 2.1),145 but in 
practice LCRs are widely used – including by 
EU member states – and the vast majority go 
unchallenged.146 

LCRs are somewhat controversial and as 
noted above, several recent EU FTAs extend 
the WTO prohibitions on LCRs in their pro-
curement and investment chapters. OECD 
research suggests that LCRs create distor-
tions detrimental to the renewable energy 

Between 2014 and 2016, EU member states gave on  average €55 billion per year in fossil fuel subsidies.  
Photo: Grant Durr on Unsplash
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sector and are therefore ineffective and 
increase costs; it recommends alternatively 
more targeted support to R&D, carbon pricing 
and non-discriminatory incentives.147 However 
LCRs can be key drivers of infant industry 
development, as well as technology transfer; 
whether they are or not depends a good deal 
on their context and design.148 Governments 
often argue that they are a ‘political necessity’ 
in building domestic support for environmen-
tal policies by creating local opportunities 
for businesses and workers. Whether such 
political expediency claims are legitimate is 
practically impossible to assess without coun-
terfactual argumentation. 

Rather than outright prohibition, the EU 
should incorporate into its FTAs some basic 
principles to guide the use of LCRs, based on 
sound empirical analysis of their benefits and 
pitfalls. Some experts specifically recommend 
that LCRs are effective when: i) time-bound 
and conditioned on periodic evaluation; ii) 
directed at select technologies; and iii) linked 
to training and integrated into a wider set of 
relevant policies.149 The simplest proposition 
might therefore be to permit LCRs provided 
that they to contribute to sustainable devel-
opment and are time-bound; this would serve 
to fulfil the ‘political necessity’ of garnering 
domestic support for environmental policies, 
while ensuring that discrimination in favour of 
domestic industry does not become a perma-
nent market distortion.

Recommendations

 � Permit Parties to use performance require-
ments  – including LCRs  – with reference 
to objectives of environmental protection 
and sustainable development, technology 
transfer and infant industry development 
in the renewable energy sector 

 ▶ FTAs should expressly permit Parties to 
use LCRs in their green government pro-
curement policies.

 ▶ Provisions should commit Parties to using 
such measures on the condition that they 
are time-bound and periodically reviewed.

 ▶ FTAs should neither ban such require-
ments in their Investment Chapters, nor 
provide any avenues for investors to 
challenge performance requirements 
or technology transfer requirements (for 
example by reference to TRIMS or TRIPS).

 ▶ FTA Parties could make commitments 
on supporting bilateral or multilateral noti-
fication mechanisms for LCRs (to improve 
transparency and better inform industrial 
policy).

 � Explicitly link commitments on fossil fuel 
subsidy reform and renewable incentives

 ▶ For example, FTAs could expressly accord 
Parties flexibility with regard to LCRs (and 
other incentives to the clean energy sector) 
on condition of fulfilling commitments to 
eliminate fossil fuel subsidies. 

 � Commit Parties to support amendments to 
the WTO Agreements, for purposes of clean 
technology and energy transition, namely:

 ▶ to the TRIMS Agreement (Art. 2.1 and 
Annex) to permit developing countries a 
time-bound exception from the prohibition 
on domestic content requirements. 

 ▶ to the GATT (Art. XVIII Governmental 
Assistance to Economic Development) to 
expressly permit infant industry protection.

2.5.3 Trade Remedies

A related and often overlooked concern is 
the challenge that unilateral trade remedies 
pose for renewable energy incentives. Under 
WTO rules, states may unilaterally impose 
punitive ‘anti-dumping’ and ‘countervailing 
duties’ on imports in order to protect domestic 
industries against ostensibly anti-competitive 
and discriminatory practices.150 These duties 
are imposed after an investigation prompted 
by complaints from domestic industries: 
countervailing duties are aimed at counter-
acting subsidisation; anti-dumping duties are 
imposed in response to imports sold at below 
the ‘normal’ value. To be WTO-compliant, trade 
remedies must meet certain conditions, such 

Under the WTO regime, support for the renewal energy 
sector faces more challenges than subsidies to the fossil
fuel sector. Photo: Science in HD on Unsplash
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as proving injury and a causal relationship, but 
importing states may adopt them without 
consulting the WTO. Although exporting states 
can and sometimes do challenge the legality 
of unilateral trade remedies, the WTO dispute 
settlement bodies cannot order any compen-
sation or reparation for damage already done. 
The administrative burden of investigating 
allegations of subsidisation or dumping also 
means these remedies are mostly a strategy of 
larger economies. Of forty-five trade remedy 
investigations initiated in the renewable energy 
sector from 2006 to 2015, the largest share was 
initiated by the EU (14 cases).151 

One recent analysis concludes that trade reme-
dies in this sector represent ‘de facto industrial 
policy tools’ which ultimately jeopardise green 
policies by increasing the costs of environmen-
tal goods and exacerbating trade tensions.152 
Others have noted that unilateral retaliation 
in the renewables sector rarely targets ‘truly 
anti-competitive behaviour’, but rather ‘normal 
competition’.153 Notably, the lapsed negotiations 
on a WTO Environmental Goods Agreement 
omitted any attempt to prevent members 
from frustrating trade in environmental goods 
through such unilateral retaliation.154 

The EU’s anti-dumping regulations currently 
permit for an exporting state’s ratification of 
and enforcement of MEAs (and international 
labour standards) to be taken into account 
when calculating the price distortion that has 
allegedly caused harm to domestic industry.155 
In CETA, each Party’s authorities may consider 
whether it is in the ‘public interest’ to apply less 
than ‘the full margin of dumping’ in calculating 
duties to be imposed on imports (Art. 3.3). 

FTA provisions could go further by including 
commitments from FTA Parties to condition 
their use of trade remedies, or to refrain from 
their use entirely in relation to trade in clean 
energy and other environmental goods. These 
approaches should ultimately aim to prevent 
trade remedies from frustrating the rapid 
uptake of renewable energy goods by increas-
ing costs, or (at least) to make trade remedies 
a more effective tool in addressing the relative 
environmental impacts of allegedly dumped 
or subsidised imports. 

Recommendations

 � Three alternative approaches in EU FTAs 
might be possible:

 ▶ The most effective  – and most conten-
tious – would be to commit FTAs Parties to 
abstain entirely from imposing anti-dump-
ing and countervailing measures on 
environmental goods.156 This would likely be 
resisted by European industry.

 ▶ Alternatively, FTAs could stipulate that 
anti-dumping or countervailing duties be 
subject to a public interest test, which must 
include environmental  – and in particular 
climate – concerns. 

 ▶ A less radical approach would be to stip-
ulate that Parties are obliged to condition 
their application of the ‘lesser duty rule’ on 
climate considerations. This could cut both 
ways, by requiring the application of the 
lesser duty rule in cases involving environ-
mental goods (or the renewable energy 
sector), and prohibiting its application 
in cases involving goods with high GHG 
emissions.157 This should ensure that the 
calculation of duties would be – to a degree – 
determined according to climate impacts.

 � FTAs should also commit Parties to 
support in principle amendments to the 
WTO Agreements:

 ▶ Art. 8 of the Agreement on Subsidies and 
Countervailing Measures (ASCM) on non-ac-
tionable subsidies should be reinstated. This 
provision – which expired in 1999 – permit-
ted certain types of ‘assistance to promote 
adaptation of existing facilities to new envi-
ronmental requirements imposed by law 
and/or regulations which result in greater 
constraints and financial burden on firms’. 
Any amendment should clarify that subsi-
dies directed at key climate-related research 
activities and industries are non-actionable 
under Art. 8. Such flexibility could be directly 
linked  – even conditional upon  – WTO 
members’ time-bound commitments to 
phase out of fossil fuel subsidies.158 

 ▶ The Anti-Dumping Agreement (ADA) 
should be amended to restrict WTO 
members’ use of anti-dumping measures 
for climate actions prescribed in NDCs, 
including subsidies or other incentives for 
climate-smart industries. 

2.5.4 Public Services and 
 Procurement

Effective climate change mitigation and adap-
tation will depend on states’ ability to develop, 
expand and maintain public services, and to 
condition public procurement policies on envi-
ronmental grounds. These public functions 
are not only critical for environmental policy, 
but also vital for healthy democratic societies, 
in which public ownership and control of 
essential services – transport, environmental 
services, energy – can ensure equitable access 
and provision, and helps to reflect public 
needs and preferences. Green government 
procurement policies may also serve as a vital 
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The use of trade remedies against renewable energy technologies hinders climate change mitigation.  
Photo: Andreas Gücklhorn on Unsplash

BOX IV 

Local content requirements and trade remedies:  
Two sides of the same coin?
Under WTO rules, states enjoy wide discretion 
in adopting trade remedies, whereas local 
content requirements (LCRs) are basically 
prohibited. Experiences at the WTO highlight 
that these rules are being increasingly used 
to appease domestic industries through tit-
for-tat retaliation.159 In the renewable energy 
sector, industry interests have driven both 
the adoption of punitive anti-dumping duties 
and the initiation of WTO challenges to LCRs, 
with seemingly little regard for how these 
measures affect the energy transition.

The WTO dispute India-Solar Cells provides a 
useful illustration.160 In 2014, Indian authorities 
imposed anti-dumping duties on solar cells 
and modules imported from China, the US 
and Malaysia following an investigation 
prompted by complaints from Indian 
manufacturers. These duties were imposed 
despite public concern that these could 
increase the cost of solar power projects 
in India. In retaliation, and at the behest of 
its own domestic manufacturers, the US 
initiated a WTO dispute challenging LCRs 
included in India’s own 2010 flagship solar 
energy policy. At the time, the US itself had 
‘forty-four state renewable energy programs 
in twenty-three states’ containing LCRs that 
potentially violated WTO rules.161 After the 
WTO Appellate Body ruled that India’s LCRs 
violated WTO rules, India initiated a WTO 
dispute against the US’ own LCRs. In 2019, a 
WTO Panel found in India’s favour. 

Notwithstanding whether the LCRs in these 
cases really were politically expedient for 
fostering domestic support for renewable 
energy, it is clear that international trade 
disputes will not provide an adequate forum 
for the development of renewable energy 
policies that balance the advantages of 
competition with the objectives of sustain-
able development and effective protection 
of the climate. Obviously, the criticism that 
trade remedies increase costs of renewables 
or other environmental goods can also be 
applied to LCRs. However, the argument that 
well-designed LCRs promote infant industry 
and technology transfer does not apply 
to trade remedies, no matter their design. 
Indeed, LCRs can hardly dodge allegations 
of discrimination, as they are intended 
to favour domestic producers. Unilateral 
trade remedies on the other hand purport 
to remedy anti-competitive practices, but 
often serve as proxies for protectionist tariffs.

Effective support for the renewable energy 
sector would be better served by ensuring 
that the use of both LCRs and trade reme-
dies be conditioned on their contribution to 
climate change mitigation and sustainable 
development. Given the EU’s current strong 
opposition to LCRs per se162 and its enthu-
siastic use of trade remedies to protect EU 
industry, prospects for reforming the EU’s 
approach may be slim. 
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tool to stimulate demand for environmental 
goods and services, support local economies 
and infant industries, and even promote tech-
nology transfer. 

While EU FTA Procurement Chapters contain 
much promotional language on green pro-
curement, many clauses limit the capacity 
of Parties to adopt or maintain measures 
to protect to the environment. For instance, 
some FTAs require that in respect of procure-
ment obligations, any restrictive measures 
must be ‘necessary’ to achieve the policy 
objectives – an unnecessarily high threshold.163 
Moreover, as noted above, a number of EU 
FTAs prohibit ‘offsets’ in their Procurement 
Chapters. This blanket prohibition may hinder 
developing countries’ attempts to promote 
the development of local ‘infant’ industries 
in environmentally-sound technologies, as 
well as the promotion of technology transfer, 
through performance requirements. Even the 
WTO Government Procurement Agreement 
(GPA), which also prohibits offsets, accords 
an exception to developing states, permitting 
them to negotiate upon accession ‘conditions 
for the use of offsets, such as requirements 
for the incorporation of domestic content’.164 
Moreover, the GPA has limited coverage, due 
to its small membership of almost exclusively 
developed countries.

Increased trade in environmental services 
may similarly contribute to environmental pro-
tection, but FTAs sometimes curtail Parties’ 
rights to regulate services by imposing strict 
conditions on any domestic licensing and 
qualification requirements, thus impairing 
states’ ability to impose reasonable criteria 
on service providers (such as the conclusion 
of environmental impact assessments).165 

Prohibitions of performance requirements 
(including technology transfer) in investment 
provisions also limit states’ ability to acquire 
the knowledge to develop domestic capacity 
for environmental services.

To this end, EU FTAs should ensure: i) that 
the provision of public services is excluded 
from liberalisation commitments; ii) that any 
liberalisation of environmental services serves 
environmental policy objectives; and iii) that 
FTA Parties retain the freedom to include 
sustainable development considerations in 
government procurement policies.

Recommendations

 � Include a strict carve-out of public services

 ▶ This could provide that the FTA ‘does not 
apply to public services and to measures 
regulating, providing or financing public 
services’. 

 ▶ Public services should be defined as ‘activ-
ities which are subject to special regulatory 
regimes or special obligations imposed on 
services or service suppliers by the compe-
tent national, regional or local authority in 
the general interest’.166 

 � Limit conditions on licensing and qualifica-
tion requirements in Services Chapters to 
ensure Parties maintain regulatory space

 ▶ Requirements should make express refer-
ence to environmental criteria.167 

 � Include clear provisions on government 
or public procurement that accord Parties 
the right to impose environmental and 
performance requirements 

 ▶These should include an unqualified 
right to ‘prepare, adopt, or apply technical 
specifications to promote the conservation 
of natural resources or protect the environ-
ment’ or to include environmental factors in 
the ‘evaluation criteria’ in tenders.168 

 ▶ Any offset provisions should expressly 
permit performance requirements in 
 government procurement where these 
serve sustainable development goals. 

2.6 Carbon Offset Trading

The Paris Agreement lays the foundations for 
two market mechanisms to support Parties to 
achieve their NDC targets through trading in 
carbon offsets (Arts. 6.2 and 6.4). Such market 
mechanisms are a source of widespread con-
troversy, in particular as they raise the risk of 

Public services like mass transit are vital for a just 
 transition to a low carbon society.  
Photo: Madeleine Ragsdale on Unsplash
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richer countries (or high-emitting industries 
such as aviation) simply outsourcing their 
responsibilities, while maintaining or even 
increasing their own emissions. One 2015 
study even found that offset trading under 
the Kyoto Protocol contributed to a significant 
increase in GHG emissions.169 

Precisely how the Article 6 provisions are to 
be operationalized is yet to be determined, 
and civil society groups have  – by and 
large  – opposed carbon offset markets per 
se. However, several states have expressed in 
their NDCs the intention to purchase offsets to 
achieve their reduction targets.170 For example, 
New Zealand’s NDC calls for ‘unrestricted 
access to global carbon markets’ subject to 
traded units meeting reasonable standards of 
environmental integrity.171 

To prevent global mitigation efforts being 
undermined by trade in units of dubious 
quality, as well as ensuring that countries 
fulfilment of NDCs are based on actual emis-
sions reductions, the regulation of traded 
offsets may be ultimately unavoidable. If so, 
the critical factor will be how to ensure the 
‘environmental integrity’ of units traded.172 
Under the auspices of successive COPs, no 
consensus has been reached on such regu-
lation, but initial independent assessments of 
NDC targets suggest that several problems 
with environmental integrity can be antici-
pated under the Article 6 mechanisms: some 
countries’ weak NDC targets could enable 
them to sell surplus units, without generating 
any actual emission reductions – a phenom-
enon dubbed ‘hot air’.173 Moreover Australia, 
Canada, Japan, and the United States have 
expressly opposed establishing a single 
international body to oversee trading under 
the Paris agreement; and Brazil has been 
prominent in advocating for the carry-over of 
credits accumulated under the Kyoto Proto-
col’s Clean Development Mechanism, as well 
as for allowing countries to claim emissions 
reductions which they also sell to other coun-
tries (double-accounting). 

Though controversial, the EU may be uniquely 
well-placed to promote international integrity 
of offset trading through its FTAs  – at least 
with FTA partners that have already expressed 
their intention to use carbon markets to 
achieve NDC targets – and thereby strengthen 
the overall objectives of the Paris Agreement. 

Recommendations

 � Include common principles on environ-
mental integrity of units, committing 
Parties to adhere to them and to refrain 
from using mechanism types that involve 
high risks for environmental integrity174 

 ▶ Principles could address issues of double 
accounting and additionality,175 as well as 
human rights impacts. Some proposals 
for ensuring the environmental integrity 
of carbon units have already been devel-
oped.176 

 � Commit Parties to make any transfers 
subject to an automatic cancellation of 30%

 ▶ This would mean that transfers are more 
than “mere” offsets, and instead contribute 
to an overall mitigation in global emissions.177 
Under the Paris Agreement, ‘overall mitiga-
tion’ is an objective of Art. 6.4, but not Art. 6.2. 

 � Include a declaration that carbon units 
are not to be considered goods or ser-
vices within the scope of the GATT or the 
General Agreement on Trade in Services 
(GATS) 

 ▶ It is uncertain whether carbon units 
would be deemed goods or services under 
these agreements.178 If a WTO dispute 
were to arise in the future concerning the 
differentiation of otherwise ‘like’ units on 
environmental integrity grounds (analogous 
to the PPM-debate, see above Section 2.2.1), 
the WTO Dispute Settlement Bodies would 
determine if the GATT or GATS apply. For the 
purposes of distinguishing units on environ-
mental integrity grounds, it would therefore 
be essential that ‘environmental integrity’ 
be more clearly defined. Ideally such defi-
nition should be agreed by the COP, but 
prospects for a multilateral consensus on 
this matter seem slim. A definition included 
in a bilateral FTA might provide a reference 
point, but would be limited in effect to the 
FTA Parties and would not necessarily be 
taken into account in a WTO dispute (see 
below Section 4.4). An FTA declaration that 
the GATT or GATS do not cover carbon units 
may help to ensure at least that FTA Parties 
do not use WTO disciplines to undermine 
any agreement concerning these units’ 
environmental integrity.
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3. Corporate Justice 

It is no secret that the primary objective of 
the EU’s FTAs is to promote the interests of 
businesses. In the European Commission’s 
own bland terms: ‘FTAs are major catalysts 
in opening markets and generating the 
framework conditions conducive to trade and 
investment’.179 It is therefore little surprise that, 
to date, these agreements create practically 
no commensurate obligations for European 
companies or investors operating globally. 
The architects of these ‘framework conditions’ 
have paid scant attention to the widespread 
environmental damage (not to mention 
labour and human rights abuses) caused by 
European corporations and investors in their 
worldwide operations: the critical depletion 
of natural resources, deforestation and loss of 
biodiversity, degradation and pollution of land, 
river and marine resources, soil erosion and 
desertification, the production of hazardous 
waste and ultimately the climate catastrophe 
and all its attendant consequences… 

Currently these agreements do little more 
than refer to voluntary business conduct; 
at the same time, the rights of investors are 
given priority over states’ right to regulate.

Priority issues 

 � Commit Parties to impose mandatory 
due diligence obligations, and ensure 
the effective public oversight of business 
operations, as well as access to judicial 
remedies for victims of harm

 � Remove investor-state dispute settlement 
and commit Parties to multilateral reforms 
of investment protection

3.1 Due Diligence & Corporate 
Accountability

A number of EU FTAs refer to issues of 
‘corporate social responsibility’ (CSR) and 
‘responsible business conduct’ in the context of 
cooperation activities and vague aspirational 
commitments to encourage the adoption of 
voluntary best practices.180 Such provisions do 
little to further the implementation of robust 
human rights standards for corporations such 
as the UN Guiding Principles on Business 
and Human Rights (UNGPs) – a watershed in 
global efforts to address corporate justice and 
accountability, to which the EU and member 
states pledged full support in 2011181  – or the 
on-going negotiations towards a UN Binding 
Treaty on Business and Human Rights. The lack 
of implementation of the UNGPs in respect of 
EU trade policy is particularly lamentable, since 
these expressly outlined the threat that inter-
national trade and investment agreements 
pose to regulating business conduct, and 
recommended that states take care to ‘retain 
adequate policy and regulatory ability’.182 Such 
caution has not been heeded: at best, the EU’s 
FTAs cite a catalogue of soft-law instruments183 
that have long proven ineffective in preventing 
or remedying corporate misconduct.

In developing stricter provisions on cor-
porate accountability, the EU’s FTAs could 
take pointers from the evolving domestic 
legislation of EU member states. Seven EU 
member states have developed National 
Action Plans towards mandatory human 
rights due diligence for corporations.184 The 
first such legislation in force – France’s ‘Duty 
of Vigilance’ law  – obliges companies to 
implement adequate and effective measures 
to identify risks within their supply chains, 
and to publically report these measures, as 
well as establishing judicial mechanisms to 
provide remedies to victims; the law also has 
its shortcomings, as there is no governmental 
authority monitoring compliance.185 

Trade agreements grant corporations extensive  
rights without any corresponding responsibilities for 
 protecting people or the environment.  
Photo: Ivan Bandura on Unsplash
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Such mandatory due diligence obligations 
could also be harnessed for improving trace-
ability and transparency in supply chains, and 
FTAs may present particular opportunities in 
this regard. As noted above, differentiating 
products based on their PPMs – for example, 
on the basis of their relative ‘embodied 
carbon’  – raises not only legal, but also 
technical considerations. Improving the 
availability and quality of relevant data is 
essential to building the technical capacity to 
appropriately and equitably adopt PPM-based 
distinctions. 

Recommendations

 � Oblige Parties to adopt and effectively 
implement domestic legislation aimed at 
promoting corporate justice objectives

 ▶ At a minimum, these should include man-
datory human rights due diligence laws, 
judicial mechanisms and monitoring insti-
tutions, drawing on the lessons of legislative 
developments in EU member states and 
other countries enacting National Action 
Plans to implement the UNGPs.

 ▶ FTAs should further specifically require 
domestic laws to impose supply chain 
traceability and transparency obligations 
on companies trading between FTA Parties, 
for example, to identify and report on the 
sources of raw material or components 
used in imported goods. The provisions of 
the EU’s Timber Regulation could provide 
some inspiration here: it requires traders to 
keep records of their suppliers and custom-
ers in order to facilitate the traceability of 
timber products. 

 ▶ FTAs should also contain obligations 
for Parties to provide redress in cases of 
damage to the environment, which corpo-
rations have either caused or contributed to, 
with reference to the environmental obliga-
tions contained in the FTA. These provisions 
should emphasise the accessibility and 
efficacy of domestic legal systems,186 and 
oblige Parties to provide domestic remedies. 

 ▶ One additional, novel proposal would be 
to oblige FTA Parties to make companies’ 
obligations on CSR subject to competition 
law in domestic legislation.187 This might be 
achieved by incorporating provisions of the 
Paris Convention for the Protection of Indus-
trial Property, and could have the advantage 
of using existing trade law disciplines to 
establish a legally binding obligation on 
FTA Parties to ensure that the voluntary 
CSR promises of companies’ established in 
their jurisdictions are not mere lip service.188 
For example, over 9000 companies are 

signed up to the ‘world’s largest corporate 
sustainability initiative’  – the UN Global 
Compact – which includes several principles 
directly relevant to environmental pro-
tection.189 FTAs could serve to make these 
commitments enforceable on competition 
law grounds, by requiring Parties’ relevant 
authorities to monitor whether businesses’ 
CSR commitments are liable to mislead 
consumers, and to take action when these 
voluntary commitments are not being ful-
filled. This could however cause a backlash, 
resulting in corporate withdrawal from such 
voluntary initiatives.

 ▶ Given that the above proposals could 
create a high administrative burden, par-
ticularly for developing countries, special 
attention should be given to ensure appro-
priate technical assistance and capacity 
building commitments are included. 

 � Ensure these obligations are subject to 
monitoring, compliance and dispute set-
tlement procedures under the FTA (see 
below, Section 4.2)

 ▶ Domestic judicial systems are likely to 
be more accessible to claimants, closer to 
the actual harm and able to respond more 
quickly than claims brought under an FTA 
mechanism. However, FTAs should provide 
an avenue for redress where Parties fail to 
implement relevant legislation or domestic 
courts fail to provide adequate access to 
remedy (see below, Section 4.2). 

In March 2017 the French National Assembly adopted the 
world’s first law on mandatory due diligence obligations
for corporations. Photo: Magali on flickr
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3.2 Investment Protection 

Much debate around EU trade and invest-
ment policy has focused on the reform of 
investor-state dispute settlement (ISDS) 
mechanisms in the wake of a public backlash 
over their inclusion in the Transatlantic Trade 
and Investment Partnership (TTIP) and CETA 
proposals. ISDS clauses present a clear danger 
to environmental protection policies and risk 
undermining climate mitigation efforts. As 
one law firm recently put it: ‘As more states 
enact legislation aimed at reducing reliance 
on fossil fuels and change incentive programs 
for renewable energy providers, we can 
expect to see more claims from energy com-
panies in the coming months and years’.190 The 
dangers posed by ISDS to policies related to 
‘environmental protection, socio-environmen-
tal impact assessment, renewable energy, 
taxation, corruption and human rights’ are 
well known.191 Historically, investors based in 
the EU have been by far the most frequent lit-
igants in ISDS claims worldwide,192 but claims 
against EU governments have been steadily 
increasing in recent years: the Canadian 
company Gabriel Resources is suing Romania 
for the government’s refusal, on environmen-
tal grounds, to issue the company permits 
to establish Europe’s largest open-pit gold 
mine;193 German company Uniper has recently 
threatened to bring an ISDS claim against the 
Netherlands for its planned phase-out of coal-
based power generation.194 

The European Commission has been rolling 
out an Investment Court System (ICS) for CETA 
and other FTAs, while simultaneously pushing 
forward on negotiations towards a Multilateral 
Investment Court (MIC), but these reforms 
fail to address many key concerns.195 Inter-
nationally, alternative options are currently 
being explored under the auspices of the 
United Nations Commission on International 

Trade Law (UNCITRAL, Working Group III). 
Amongst these is the proposal for a multilat-
eral instrument providing for various options 
on reform and schedules for individual states 
commitments, which would override existing 
investment treaties once ratified and could 
include requirements for investors’ to exhaust 
national remedies or provide for counterclaims 
by states against investors.196 More effective 
still could be a multilateral declaration, which 
withdraws states’ consent to arbitration 
(usually given unconditionally in investment 
agreements) with the effect that existing ISDS 
clauses are nullified; or an instrument for joint 
termination of existing agreements.197 

From an environmental perspective, little has 
so far changed. One significant development 
for EU FTA reform is that – following the CJEU 
ruling on the EU-Singapore FTA (Opinion 
2/15),198 which established that FTAs including 
ISDS are ‘mixed agreements’ and must be 
concluded together with the EU member 
states – it can be anticipated that provisions 
on investment protection are in future split 
into standalone agreements, to expedite 
the conclusion of FTAs. As a result, it may be 
unclear what relevance (if any) the provisions 
in an FTA’s TSD provisions or its General 
Exceptions clauses should have for an invest-
ment agreement concluded in parallel. Such 
FTA clauses need to be clearly drafted to apply 
to investment provisions.

Moreover, the EU’s investment policy needs 
to be completely re-oriented to support 
responsible investment for sustainable devel-
opment. This includes obliging FTA Parties to 
ensure that their domestic legal systems are 
equipped to hold business entities to account 
for environmental harm (as well as labour 
and human rights violations) attributable to 
their operations. Investment agreements 
should also promote actively cross-border 

Climate related ISDS cases on the rise: The German company Uniper is threatening to bring an ISDS claim against the 
Netherlands for the shutdown of its coal powerplant in Maasvlakte by 2030. Photo: Zandcee on wikimedia
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investments that advance sustainable devel-
opment and climate change mitigation and 
adaptation objectives. 

Recommendations

 � No inclusion of ISDS or ICS mechanisms in 
any FTA or standalone investment protec-
tion agreement 

 � Ensure relevant commitments on envi-
ronmental protection in FTAs also cover 
obligations contained in any parallel 
investment agreement

 ▶ Due to the splitting of future EU FTAs 
and investment agreements, provisions 
should be carefully designed to ensure a 
legal link with relevant parts of the FTA – for 
example, Parties’ commitments to neither 
waive nor derogate from levels of envi-
ronmental protection in order to promote 
foreign investment (see above, Section 1.2), 
or General Exceptions provisions (see below, 
Section 4.3).

 � Promote environmental protection and 
sustainable development in investment 

 ▶ Provisions should institutionalise cooper-
ation activities on exchange of information 
and capacity building towards monitoring 
of investors’ compliance with environmental 
laws and due diligence obligations, imple-
mentation of investment environmental 
impact assessments, as well as promotion 
of technology transfer. 

 � Include declaration of Parties’ support in 
principle for wider reform of ISDS, such 
as a multilateral instrument withdrawing 
consent to ISDS

 ▶ FTA negotiations could also be used to 
agree on the mutual termination of existing 
Bilateral Investment Treaties (BITs) between 
the negotiating partner country and EU 
member states. The process could assist in 
resolving the issue of ‘sunset clauses’ con-
tained in most BITs.199
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4. Compliance & Dispute Settlement

Questions of enforcement of EU FTAs’ TSD 
Chapters have often overshadowed the 
various other elements discussed in this 
paper. In all EU FTAs to date, provisions in TSD 
Chapters are excluded from the agreements’ 
main dispute settlement provisions, and are 
instead subject to a parallel process aimed at 
cooperation and dialogue, which appears to 
be more or less toothless – in both law and 
practice. In 2016, the European Parliament 
recommended the European Commission 
ensure that the enforcement of environmen-
tal and labour provisions in EU FTAs be finally 
made subject to FTAs’ normal dispute reso-
lution procedures, thereby putting breaches 
of these provisions on an equal footing to 
breaches of other FTA provisions, with any 
attendant consequences. In its Opinion of 
May 2017,200 the CJEU confirmed that – as a 
matter of international law and interpreta-
tion – the non-compliance of an FTA partner 
with these provisions would be sufficient 
grounds for the EU’s suspension or termina-
tion of an agreement, regardless of whether 
the FTA itself provides for such action. For its 
part, the European Commission has commit-
ted to ‘step up’ enforcement, but steadfastly 
made the case for continuing its existing 
‘cooperative’ approach with FTA partners. 

The belief that FTAs can give ‘teeth’ to MEAs 
that seem otherwise unenforceable has 
frequently catalysed expectations of civil 
society actors to demand that the EU leverage 
its global market power for environmental 
purposes. Calls for trade sanctions directed at 

coercing the EU’s trading partners into taking 
action on the environment can however 
distract from the manifold complexities of 
this issue, as well as the manifest complicity 
of the EU and EU industries in environmental 
harm caused by business operations across 
the globe. One should be careful not to over-
emphasise the capacity of FTAs to resolve 
deep and comprehensive failures to agree 
and implement urgently needed multilateral 
action on issues of international trade and the 
environment, or the regulation of transna-
tional corporations. 

Furthermore, the political will to enforce TSD 
provisions is not likely to simply materialise 
just because TSD provisions are made subject 
to an FTA’s state-state dispute settlement 
mechanism – as was mandated by the Euro-
pean Parliament. Indeed, despite an array of 
FTA dispute settlement mechanisms in force 
internationally, FTA Parties barely ever invoke 
these mechanisms for violations of any FTA 
obligations. When states do litigate disputes 
over trade, they have historically shown 
a strong preference for the WTO Dispute 
Settlement Bodies (DSB) over alternative 
FTA dispute settlement mechanisms.201 That 
trend may buckle with the present paralysis 
of the WTO Appellate Body, but FTAs should 
also prepare Parties for its potential revival 
by taking into consideration the relationship 
between FTA provisions and WTO obligations. 

Priority issues 

 � Establish robust institutions for monitor-
ing compliance, prioritising participation 
and ensuring transparency 

 � Include state-state dispute settlement, as 
well as a robust and independent third 
party complaint mechanism for breaches 
of environmental provisions

 � Incorporate more comprehensive excep-
tions clauses to cover environmental 
and – in particular – climate change objec-
tives

 � Discourage Parties’ recourse to the WTO 
DSB for matters dealt with in the FTA

4.1 Monitoring

Failures in the monitoring and enforcement 
of TSD provisions in EU FTAs has produced 
significant discontent, not least amongst the 

Currently environmental provisions lack a clear 
 enforcement mechanism in EU trade agreements.   
Photo: Andy Li on Unsplash
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CSOs that participate in the Domestic Advi-
sory Groups (DAGs) ostensibly established to 
oversee them. While mechanisms vary slightly 
across FTAs, generally speaking TSD Chapters 
provide for DAGs to be established in each 
country party to the FTA, and for DAGs to 
meet at a Civil Society Forum once a year to 
discuss implementation of TSD provisions.202 
While most provisions refer to ‘independence’ 
and ‘balanced representation’, the consti-
tution of DAGs is very vague. As CSO Fern 
recently noted, the very ‘purpose of the DAGs 
is unclear’, meetings are infrequent203 and 
attending participants from DG Trade some-
times lack the knowledge to engage with 
CSO input.204 Moreover, the inaction of the 
European Commission to take up violations 
identified by the DAGs and initiate enforce-
ment proceedings fosters disengagement.

Ideally monitoring by CSOs should be opera-
tionalised before FTA negotiations have even 
begun – not after ‘X’ years of the FTAs coming 
into force (see below, Section 5.1). As noted 
above, the EU has already put in place robust 
mechanisms for CSO engagement in its 
‘FLEGT’ VPAs, which could serve as a model. 

Recommendations

 � Include detailed institutional provisions 
on DAGs, clarifying and deepening their 
monitoring functions, which:

 ▶ Oblige Parties to hold DAGs meetings on 
a specified, regular periodic basis.

 ▶ Provide for specific monitoring activi-
ties, such as the Parties’ compliance with 
selected MEAs. The EU could adapt the 
approach used in respect of its GSP+ system: 
with an annual ‘scorecard’ and mandatory 
reporting obligations for all Parties’ adher-
ence to their MEA obligations.205 

 ▶ Provide clear rules on representation in 
DAGs, designed to optimise CSO independ-
ence, transparency and diversity.

 ▶ Commit Parties to mobilise adequate 
financial and technical resources to support 
DAG activities  – with attention to levels of 
economic development, and capacity build-
ing requirements – to ensure the effective 
participation of CSOs, as well as relevant 
experts at DAG meetings. 

 ▶ Mandate DAGs to participate in other 
institutional structures established by the 
FTA (Committees and Sub-committees 
established under other Chapters). CSOs 
would thereby be encouraged and empow-
ered to actively promote the objectives 

of environmental protections across the 
implementation of the entire FTA.

 ▶ Empower DAGs to raise concrete viola-
tions of environmental commitments or 
negative environmental impacts of the FTA, 
and to demand inspections or audits in 
cases of suspected non-compliance. 

 � Strengthen monitoring environmental 
compliance by incorporating transparency 
and information access requirements

 ▶ FTAs should commit Parties to adhering 
to rules and standards concerning access 
to environmental information and oblige 
Parties to collect and disseminate certain 
types of environmental information. These 
could be based on provisions of the Aarhus 
Convention206 or Escazú Agreement.207

 ▶ FTAs should further oblige Parties to guar-
antee access to judicial review procedures 
for persons whose information requests are 
denied.208

4.2 Enforcement 

To date, ‘enforcement’ of TSD provisions in EU 
FTAs consists merely of the Parties’ right to 
initiate government consultations in the event 
of a dispute over TSD issues, which can esca-
late to a referral to an independent Panel of 
Experts mandated to issue a report contain-
ing non-binding recommendations.209 There 
are no procedures in TSD Chapters to ensure 
that the Panel’s recommendations are imple-
mented, nor any other remedies of which to 
speak in respect of environmental (or labour) 
protection. As noted above, most of the provi-
sions included in current TSD Chapters are in 

Domestic advisory group meeting on workers rights in 
Korea. Photo: European Public Service Union
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any case too vague to be enforceable. Others, 
such as the commitments not to waive, lower 
or derogate from levels of environmental 
protection, make little sense unless backed 
up by enforcement action and attendant 
consequences. However, experiences of these 
mechanisms illustrate that enforcement 
options that rely on FTA Parties to trigger 
them may end up not being used at all (see 
Box V).

Effective enforcement of environmental 
commitments could be strengthened by com-
plementing state-state dispute procedures 
with a robust and independent complaints 
mechanism. The best precedent for this in 
an FTA to date is still the North American 
Agreement on Environmental Cooperation 
(NAAEC) – a side agreement to NAFTA – and 
its ‘Submissions of Enforcement Matters’ 
process (SEM  – also known as the ‘citizen 
submission process’). Some ninety SEM com-
plaints have been brought alleging NAFTA 
Parties’ failures to effectively enforce environ-
mental laws. Overseen by a Secretariat within 
the Commission for Environmental Coop-
eration (CEC), these complaints only result 
in a ‘factual record’, which may be used to 
leverage compliance by naming and shaming, 
but cannot not itself provide for sanctions or 
specific remedial action. Though sometimes 
criticised as ‘slow and opaque’, the SEM may 
benefit from provisions in NAFTA’s successor 
agreement (USMCA), which includes new 
obligations on Parties to comply with timeline, 
transparency and disclosure requirements 
and improves funding for the CEC.210 

An enforcement mechanism for environmental 
 provisions needs to be carefully designed to be 
 effective. Photo: Wesley Tingey on Unsplash

BOX V 

Can FTA Parties be 
trusted with environ-
mental enforcement? 
With the first ‘Panel of Experts’ under the 
EU-South Korea FTA recently established, 
and expected to deliver its report by March 
2020, the enforcement mechanisms under 
TSD Chapters are facing their first real test. 
But expectations are low. The European 
Commission initiated government 
consultations with South Korea only after 
ignoring the requests of the agreement’s 
DAGs to do so for some five years.211 

While it was ignoring the DAGs, the 
European Commission repeatedly sought 
to justify its ‘cooperative’ approach to 
enforcement by instrumentalising the only 
labour dispute under an FTA to ever reach 
arbitration. This case was brought by the 
US against Guatemala concerning the 
latter’s alleged violation of labour protec-
tion provisions in the Central America FTA 
and concluded in 2017, nearly a decade 
after the initial complaint, with arbitrators 
failing to find a breach of the agreement. 
The reasons for this outcome are simple 
enough: For one, CAFTA’s labour clause 
required that any violation be conducted in 
a ‘manner affecting trade’, which created 
an almost impossible evidentiary burden. 
Secondly, although Guatemala had wit-
nessed endemic levels of violence against 
trade unionists, including over eighty 
murders since the FTA came into force, the 
US Trade Representative (bizarrely or strate-
gically) omitted to mention these incidents 
in its submissions to the tribunal.212 

The European Commission has claimed 
that this case demonstrated why imposing 
sanctions for breach of TSD commitments 
might create additional legal hurdles, 
such as the burden of proving that an FTA 
breach had an economic impact (i. e. ‘in a 
manner affecting trade’).213 But this reading 
of the US-Guatemala arbitration case is – 
frankly – disingenuous. Nothing about a 
sanctions-based approach to enforcement 
requires that such provisos be built into the 
substantive commitments of FTA Parties. 
More than anything else, two lessons 
might be gleaned from the US-Guatemala 
dispute: i) that vague, poorly-drafted 
FTA clauses which include such massive 
caveats will be difficult to enforce; and ii) 
that mechanisms which depend solely on 
FTA Parties for enforcement action will 
likely fail to provide access to justice.214 
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Inspiration might also be drawn from a 
detailed 2017 Model Labour Chapter, which 
provides for collective complaints concerning 
the violation of any of the Chapters’ obliga-
tions to be submitted to a Panel of Experts. 
The Panel should produce a final report order-
ing the cessation of any such violations, and 
may award compensation to injured parties. 
Each Party is obliged to make the final report 
binding within its territories ‘as if it were a 
final judgment of a court in its domestic legal 
system’.215 Both approaches illustrate that 
FTAs could include an independent com-
plaints procedure accessible to third parties, 
to complement the FTA’s state-state dispute 
settlement mechanism. 

However, it is worth reiterating that expanding 
the scope of dispute settlement in this way 
is not a panacea. For example, the ability to 
impose monetary fines against a Party for 
failing to implement effective measures to 
combat illegal logging may seem a credible 
option. Fines so imposed could be allocated 
to a fund for addressing compliance. But reti-
cent states might simply redirect other public 
resources that had formerly been dedicated 
to this area, so that the impact of the fine is 
effectively ‘zero’. The ‘idea’ of enforcement 
might therefore prove more powerful than 
any actual implementation. 

Violations of domestic environmental laws 
are also more effectively served by domestic 
judicial mechanisms, than by FTA dispute 
settlement procedures. The ‘direct effect’ of 
EU FTAs is usually excluded  – meaning that 
FTA provisions cannot be invoked in domes-
tic legal systems  – but FTAs could provide 
impetus for strengthening domestic access 
to justice, if combined with precise and 
measurable commitments in the attendant 
substantive FTA provisions. The FTA could 
for example impose obligations on Parties to 
ensure in their domestic legal systems ‘access 
to judicial and administrative mechanisms 
to challenge and appeal any decision, action 
or omission that affects or could affect the 
environment adversely or violate laws and reg-
ulations related to the environment’.216 An FTA 
collective complaints mechanism could be 
designed to address situations where Parties 
have failed to fulfil this and similar obligations, 
and thus serve to improve domestic access to 
justice on environmental policy matters.217 

Recommendations

 � Ensure breaches of environmental pro-
visions are subject to the FTA’s general 
dispute settlement mechanism

 ▶ This would make violations of such pro-
visions subject to the same procedures 
and penalties as violations of other com-
mitments, including possible suspension 
or termination of the FTA. It would also 
improve legal certainty and policy coher-
ence by ensuring that environmental 
provisions are given appropriate weight in 
disputes arising on other FTA matters. 

 ▶ Panellists with requisite expertise in 
environmental law must be appointed to 
adjudicate any disputes concerning envi-
ronmental policy.218 

 ▶ Fines imposed for breaches of the FTA 
should where appropriate be directed 
towards remedying violations and improv-
ing the conditions for compliance. 

 ▶ FTA dispute settlement can be signifi-
cantly delayed by administrative burden 
or lack of cooperation of FTA Parties. FTAs 
could therefore allow for automatic suspen-
sion of FTA obligations for blatant breaches 
of commitments  – for instance, a Party’s 
failure to ratify, or withdrawal from, an MEA.

 � Establish a supplementary civil society 
complaints procedure

 ▶ This should be carefully designed with 
stakeholders through consultations during 
negotiations (see below, Section 5.1) in order 
to address any concerns regarding access or 
independence. It should ultimately allow for 
complaints concerning breaches of Parties’ 
environmental commitments contained 
in the FTA to be initiated independently by 
civil society actors. It could be based on the 
NAAEC model – for example, by establishing 
a secretariat to handle complaints. Recent 
reforms to that model in the USMCA should 
also be taken into account.

 ▶ FTA Parties should be obliged to treat 
decisions resulting from the FTA complaints 
mechanism as binding and to implement 
their recommendations. 

 ▶ FTA Parties should fund resources for 
this mechanism, but institutions must be 
robustly transparent and independent. 

 ▶ The mechanism should be operational at 
the latest by the date of the FTA’s entry into 
force. 
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4.3 General Exceptions 

General Exceptions clauses permit Parties to 
derogate from FTA commitments if justified 
by legitimate policy objectives. Clauses in 
current EU FTAs are modelled on the General 
Exceptions provisions of the GATT (Art. XX) 
and GATS (Art. XIV).219 These provisions list a 
limited number of possible policy objectives in 
sub-paragraphs, including several relevant to 
environmental protection. Common to both 
the GATT and GATS are exceptions for meas-
ures necessary to ‘protect public morals’, or ‘to 
protect human, animal or plant life or health’ 
(sub-paras. (a) and (b)); unique to the GATT 
is an exception for measures relating to ‘the 
conservation of exhaustible natural resources’ 
(sub-para. (g)). 

The limitations of these clauses have long 
been obvious. For instance, a Party invoking 
Exceptions (a) and (b) above will have to show 
that a particular measure is necessary to 
achieve the policy objective, which can hardly 
be determined empirically. Moreover, these 
Exceptions clauses contain an exhaustive list 
of policy objectives. The GATT was drafted in 
1947 and its Exceptions clause has remained 
unchanged since, despite some minor 
interpretive expansion. EU FTAs usually incor-
porate minor amendments to the GATT Art. 
XX sub-paragraphs reflecting this incremen-
tal evolution,220 but much more significant 
amendment is possible.221 

Worse still, WTO members must show that 
they have complied with the GATT Art. XX 
“Chapeau”: States may invoke the exceptions 
clause in relation to these policy objectives 
only ‘subject to the requirement that such 
measures are not applied in a manner which 
would constitute a means of arbitrary or 
unjustifiable discrimination between coun-
tries where the same conditions prevail, or a 
disguised restriction on international trade…’

There has been labyrinthine interpretation 
of this single phrase in WTO case law and 
there remains some uncertainty as to how 
states can satisfy it in order to defend trade 
restrictive measures.222 For example, does 
the prohibition on ‘disguised restrictions on 
international trade’ pertain only to meas-
ures with ‘a sole or primary illegitimate 
purpose’?223 Several WTO rulings illustrate 
that a trade-restrictive measure adopted for a 
legitimate policy purpose (i. e. environmental 
protection) may nonetheless be prohibited 
by the Chapeau if the implementing state 
has exempted certain trade from the scope 
of the challenged measure for another policy 
purpose (i. e. economic development, human 
rights).224 This approach fails to account 
for the fact that such measures are often 

implemented in order to achieve multiple  – 
and even competing – policy objectives.225 

Remarkably, this phrase appears not only in 
FTAs’ General Exceptions, but has wormed its 
way in to a whole subset of FTA provisions: many 
FTAs include the Chapeau in corporate social 
responsibility clauses;226 the EU-Japan FTA even 
limits the right to regulate with the Chapeau.227 
Given that it has proven an almost insurmount-
able hurdle in WTO disputes, it seems fair to 
conclude that the ‘Chapeau’ serves neither 
environmental policy, nor trade policy, particu-
larly well. Rather it significantly contributes to 
legal uncertainty. General Exceptions provi-
sions in FTAs should heed these experiences 
and ensure that as little discretion as possible 
is given to the adjudicators of disputes to inter-
fere with Parties’ right to determine its own 
public policy objectives or to choose which 
measures best serve those objectives. Policy 
considerations such as these should ultimately 
be determined by governments – not through 
dispute settlement mechanisms. 

Recommendations

 � Ensure Exceptions clauses refer to meas-
ures that are ‘related’ to achieve public 
policy objectives, or alternatively, to 
measures ‘justified’ on grounds of environ-
mental (and other public) policies228 

 ▶ The term ‘necessary’ is to be consistently 
avoided, since this raises questions of 
whether alternative, less inconsistent or 
less-trade restrictive measures are available. 

 � Include a non-exhaustive list of possible 
policy objectives, allowing for Parties to 
invoke alternative objectives in the future229 

 ▶ A climate change exception should be 
expressly included, with reference to the 
objective of overall reduction in GHG emis-
sions, as well as a human rights exception. 
Expanding on the existing ‘public morals’ 
exception could further ensure legal cer-
tainty with regard to its application – which 
to date has been largely only speculated 
upon – for instance to extra-territorial envi-
ronmental harm. These three objectives 
(climate change, human rights and public 
morals) should all be formulated with 
regard to the issue of extra-territoriality, by 
explicitly referring to states’ domestic and 
international policies.230 

 � No incorporation of the Chapeau 

 ▶ FTA Parties invoking General Exceptions 
provisions should not be required to fulfil 
the Chapeau, nor should it be strewn 
throughout provisions of the FTA. 
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� Ensure General Exceptions provisions apply 
to the entire FTA, including any Chapter 
on Investment or standalone investment 
agreement concluded in parallel 

� Commit FTA Parties to support amend-
ments to Art. XX of the WTO GATT 

▶ These should broaden the scope of its 
legitimate public policy objectives – ideally 
to a non-exhaustive list –, replace the 
criteria that a measure be ‘necessary’ 
with a lower threshold (i. e. that measures 
be ‘related to’ or ‘justifi ed by’ the policy 
objectives), and eliminate the requirement 
that Parties invoking the Exceptions fulfi l 
the Chapeau. Measures implementing 
mandatory or voluntary commitments 
under MEAs should be expressly permitted 
(with regard for the points detailed above 
in Section 1.1). 

4.4 Relationship to WTO Dispute 
Settlement

In the absence of the WTO reforms referenced 
in this paper, might future WTO challenges 
potentially undermine some of the alternative 
FTA provisions proposed above? 

In the past, the WTO DSB has been reluctant 
to cede jurisdiction to FTA dispute settlement 
mechanisms, and WTO case law suggests that 
WTO judges may not apply FTA provisions 
when interpreting Parties’ commitments.231

This is particularly signifi cant for WTO-minus 
provisions in FTAs  – since the WTO DSB is 
designed to enforce commitments under-
taken in the WTO Agreements, and WTO 
members cannot simply opt-out of these by 
way of bilateral FTAs, nor waive their rights 
to recourse to the WTO DSB except under 
strict conditions (likely only on a case-by-case 
basis).232 Therefore one FTA Party might still 
use the DSB to challenge another Party’s 
LCRs as prohibited under the TRIMS Agree-
ment, regardless of whether their bilateral FTA 
expressly permits both Parties to adopt LCRs. 
Even if the FTA contained a supremacy clause, 
expressly providing that its provisions prevail 
over the WTO agreements,233 the WTO DSB is 
not bound to respect it, and may simply apply 
the TRIMS Agreement, Art. 2.1. 

The upshot of this is that any fl exibility or 
benefi t an FTA terms proffer in terms of its 
Parties’ policy space to regulate trade on 
environmental grounds  – vis-à-vis stricter 
WTO obligations  – may be only as good as 
Parties’ mutual resolve not to fall back on the 
WTO DSB. 

FTA Parties’ recourse to the WTO DSB could 
however be discouraged, by penalising 
Parties that initiate WTO disputes challenging 
other Parties’ climate change and sustainable 
development policies.234 This might serve 
as a safeguard for WTO-minus provisions 
to evade WTO challenge, at least from other 
FTA Parties  – though not from other WTO 
members. Given that the EU is the second 
most frequent WTO-litigator by a signifi cant 
margin,235 commitments to refrain from 
WTO-litigation would likely constrain the EU
more than other Parties to its FTAs. In the 
context of an FTA oriented towards climate 
change mitigation, trade in environmental 
goods, and deep commitments on reforms 
to promote technology transfer and food 
security, this could nonetheless send a strong 
signal to other WTO members that FTA Parties 
are serious about WTO reform. 

Recommendations

� Include directly enforceable penalties 
against Parties that initiate WTO disputes 
to challenge other FTA Parties’ adoption or 
implementation of FTA-consistent climate 
response measures

▶ Penalties could be in the form of damages 
calculated on the basis of any benefit 
arising from the WTO complaint. 

▶ Such a provision should be expressly 
framed to promote climate change miti-
gation and further emphasise FTA Parties’ 
commitments to necessary reform of multi-
lateral trade rules to these ends. 

WTO rules represent a danger to environmentally 
 friendly trade agreements
Photo: Enrique Mendizabal on fl ickr
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5. Feasibility and Process

The approach outlined above constitutes 
quite a radical departure from EU trade policy. 
In practice, these proposals have varying 
degrees of feasibility. FTAs contain reciprocal 
obligations and rights, and therefore impose 
obligations on the EU and its member states – 
as well as FTA partners. Matters on which the 
EU itself is making slow (or no) progress – such 
as enabling citizens to hold corporations 
to account or committing governments to 
phasing out fossil fuel subsidies  – are a tall 
order. However desirable these objectives 
sound, one cannot realistically expect EU 
trade policy to be the vanguard of EU envi-
ronmental protection; such an approach to 
FTAs will not likely materialise before internal 
advances on these issues are afoot, or such 
actions are required by EU law. 

Such a shift is moreover contingent on the 
democratisation of how EU FTAs are designed, 
negotiated, concluded and implemented. A 
coalition of CSOs in 2018 developed a menu 
of reforms for EU Trade and Investment Policy 
highlighting the need for robust, inclusive and 
transparent participatory structures to inform 
FTA negotiations and ultimately the content 
of FTAs.236 The following seeks to emphasise 
some of these and additional concerns.

Priority issues

 � Establish and institutionalise democratic 
participation throughout the entire 
process of FTA formation, from drafting 
mandates to assessing impacts 

 � Open existing FTAs for review and ensure 
future FTAs enter into force only when 
conditions are met

5.1 Transparency and Impact 
 Assessments

At present, the deficits in process concerning 
environmental protection in FTAs can hardly 
be better illustrated than by examining the 
FTA Sustainability Impact Assessments (SIA). 
These SIAs appear entirely divorced from FTA 
negotiations. SIAs sometimes materialise long 
after FTA negotiations are concluded (as in the 
recent case of EU-Mercosur); sometimes not at 
all.237 There is also scarce evidence that nego-
tiators take SIAs into account even when they 
are concluded in a timely fashion. For example, 
the Final Report of the SIA on the EU-Japan 
FTA painted a bleak picture of Japan’s efforts 
to combat illegal international trade in timber. 
The SIA went as far as to suggest that Japan’s 
inaction on illegal logging was counteracting 
the EU’s own international strategy.238 Despite 
evidence that Japanese companies were 
sourcing illegally logged timber from an EU 
member state,239 the FTA’s final provisions on 
timber contained little of a specific or binding 
nature.240 

Stakeholder dialogue and consultation on EU 
FTAs is deeply flawed and transparency needs 
to be drastically improved. 

Recommendations

 � Ensure fully transparent and open-ended 
public consultations are conducted before 
any mandate for negotiation is finalised, 
and throughout the negotiations 

 ▶ Civil society participation and consulta-
tions should be formally institutionalised 
and prioritised from the earliest stages (i. e. 
pre-negotiation) of FTAs. 

 ▶ The European Parliament should be 
involved in the drafting and approval of 
all FTA negotiating mandates, and there 
should be a requirement for European 
and member state parliaments to approve 

Opening FTAs to democratic participation is key for more 
environmentally friendly policy.  
Photo: Edda Dietrich on flickr
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the mandate. EU institutions, Directorate 
Generals (DGs) and ministries with a public 
interest objective should also play a more 
prominent role in FTA negotiations.

 ▶ All mandates, negotiating proposals, draft 
textual proposals and consolidated texts 
must be made public.

 ▶ Adequate resources need to be commit-
ted to these participatory processes. The 
EU should require that equivalent level of 
consultation is conducted in FTA partner 
countries, and where necessary provide 
technical assistance and capacity building 
to that end. 

 � Ensure monitoring mechanisms are opera-
tional prior to negotiations

 ▶ These mechanisms – including the involve-
ment of civil society organisations – should 
be established to assess FTA Parties’ com-
pliance with any pre-ratification conditions 
(such as ratification and implementation of 
MEAs). 

 � Subject all FTAs to ex ante and ex post 
Sustainability Impact Assessments (SIAs) 

 ▶ In 2016, the European Parliament resolved 
that the European Commission should 
‘ensure the timely publication of SIAs in order 
to inform negotiating positions before they 
are formulated, to inform the public and to 
enable elected representatives to properly 
assess any proposed agreement’; and ‘to 
take the findings of such (SIAs) assessments 
fully into account during negotiations’.241 

 ▶ No FTA negotiations should begin prior to 
the relevant SIA’s publication. 

 ▶ The scope of SIAs should also be amended 
to better ensure that sustainability impacts 
are identified during the assessment. 

 ▶ Failure to take findings of the SIA into 
account during FTA negotiations should 
provide grounds for the negotiation’s sus-
pension. 

 � Abolish the provisional application of 
mixed trade agreements

5.2 Pre-Ratification and Review 

The EU’s record of successfully encouraging 
ratification of MEAs after an FTA’s entry into 
force, as provided for in some agreements, is 
poor.242 This failed strategy should be aban-
doned. 

Robust and transparent procedures for 
reviewing FTAs in force should be established, 
with a view to amending or reforming them. 
This would be helpful in particular with regard 
to introducing new issues into existing FTAs. 

Recommendations

 � Require Parties to ratify and implement 
priority MEAs (and ILO Conventions) 
before an FTA’s entry into force

 ▶ This would effectively leverage the FTA 
negotiations to have maximum impact on 
MEA ratification.

 � Conduct evaluations of FTA partners’ NDCs

 ▶ This could be used in order to identify 
potential weaknesses, trade-related meas-
ures on which the Parties might cooperate, 
and to agree a methodology for interim 
annual targets for emissions reductions, 
thereby making NDC outcomes more 
measurable. 

 � Open up existing EU FTAs for review to 
bring them in line with environmental 
policy objectives and promote trade policy 
consistency. 

 ▶ The European Commission could also 
conduct a systematic evaluation of NDCs 
with all FTA partners, in light of the relevant 
FTA provisions, in order to identify potential 
conflicts and make amendments that 
support FTA Parties’ mitigation efforts.

 � Conduct SIAs periodically after the FTA’s 
entry into force

 ▶This would enable the identification of 
FTA impacts on environmental protection, 
and the Parties’ fulfilment of their NDCs. Ex 
post monitoring for impacts of trade liber-
alisation on GHG emissions could identify 
emissions increases caused by expansion in 
trade and give grounds for the agreement’s 
suspension, or for duties to be imposed on 
GHG-intensive products.243 Ex post SIAs 
could also provide grounds for other FTA 
amendments to address unforeseen envi-
ronmental impacts.
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6. Conclusions

Many environmental advocates rightly regard 
the prospects of reforming existing trade rules 
to support effective action on the environ-
ment with some suspicion. To date, the EU’s 
“attempts” to integrate the objectives of sus-
tainable development into its FTAs have been 
disappointing at best. These token gestures 
have demonstrated neither the creativity nor 
the political will to meaningfully address how 
trade rules shape governments’ policy space 
to take action to protect the environment. 
They rather lay bare the fact that EU trade 
policy continues to be dominated by the inter-
ests of powerful economic actors – with scant 
regard for our present ecological crisis. 

Can FTAs be better designed to give appro-
priate primacy to the huge task of climate 
change mitigation and adaptation, as well as 
other essential aspects of environmental pro-
tection? The premise of this study is that they 
not only can, they must be. International trade 
will continue – with or without FTAs. The chal-
lenge of regulating transboundary economic 
activity is intrinsically tied up with reining in 
precisely those activities that are causing the 
most damage to our planet. Opposing FTAs 
on the basis that they contribute to – rather 
than counter – this environmental harm is a 
strategy that can only go so far, before one is 

tasked with the question of what an alterna-
tive FTA might actually look like. While “free 
trade” may sound like a misnomer for any 
agreement that seeks to better regulate trade, 
as many critics of the trade regime are aware, 
“free trade” was always a misnomer. Put 
simply: the challenges of environmental – and 
particularly climate  – protection will not be 
solved by trade rules alone, but not regulating 
trade is not an option. 

This study has presented a spectrum of pos-
sible elements to anchor these objectives 
in the EU’s FTAs. Sixteen priority issues are 
presented below, with appropriate prece-
dence given to the urgent threat of climate 
change and potential impacts on mitigation 
and adaptation.244 These are not intended 
as a “shopping list”, from which negotiators 
are to cherry-pick novel ways to sell FTAs to 
otherwise sceptical citizens or environmental 
activists. Arguably these are a bare minimum 
of necessary reforms – and clearly much more 
work needs to be done. 

While reforms to WTO Agreements are 
not repeated here, as noted at the outset, 
addressing transboundary environmental 
issues on a piecemeal bilateral level cannot 
be expected to yield results more favourable 

Reform of trade agreements and multilateral rules could help fight climate change and foster social and  ecological 
development. Photo: DFID - UK Department for International Development on flickr



49

than multilateral solutions. Although essential, 
prospects for WTO reform look bleak. But 
consistent adoption of these FTA reforms, 
combined with FTA Parties’ support for 
reforms in multilateral fora, might contribute 
to producing multilateral rules that foster a 
more rapid decarbonisation of the global 
economy. 

The following action points are recommended 
as a priority: 

1. Establish robust democratic par-
ticipation throughout the entire FTA 
formation, from drafting mandates to 
assessing impacts, and open existing FTAs 
for review. 

2. Incorporate the principles and objectives 
underpinning EU environmental policy, as 
well as the principle of Common But Differ-
entiated Responsibilities (CBDR), to guide 
the implementation and interpretation of 
the FTA.

3. Ensure environmental protection pro-
visions are enforceable – by including more 
specific commitments (designed following 
consultations and Sustainability Impact 
Assessments) and making them subject to 
the FTA’s general dispute settlement mech-
anism. 

4. Include detailed institutional provisions 
on Domestic Advisory Groups, clarifying 
their monitoring functions, commit Parties 
to comply with transparency and informa-
tion access requirements, and establish 
a supplementary civil society complaints 
procedure for breaches of environmental 
commitments.

5. Strengthen Parties’ domestic policy 
space to implement Multilateral Environ-
mental Agreements (MEAs)  – through a 
supremacy clause for MEAs, and a procedure 
to handle disputes over climate response 
measures. 

6. Require Parties to fulfil commitments 
to mitigate adverse impacts of climate 
response measures on poorer states in 
accordance with the principle of CBDR, and 
ensure appropriate technical assistance 
and capacity building commitments are 
included.

7. Protect the right of states to differenti-
ate products and services with reference 
to their embodied carbon or Greenhouse 
Gas (GHG) emissions, and commit Parties to 
support methodologies of calculating GHG 
emissions associated with the entire life 
cycle of products.

8. Commit FTA Parties to first raising 
domestic carbon prices in line with the 
High Level Commission on Carbon Prices’ 
recommendations before imposing Border 
Carbon Adjustments (BCAs) and to adopt 
procedures and exemptions to ensure that 
BCAs are applied equitably and in accord-
ance with the principle of CBDR.

9. Permit Parties to use compulsory 
licencing and local content requirements to 
promote rapid transfer of cleaner technolo-
gies. 

10. Require Parties to notify fossil fuel sub-
sidies and establish time-bound phase-out, 
combined with social policies to mitigate 
impacts on the poor.

11. Make Parties’ use of anti-dumping or 
countervailing duties subject to a public 
interest test, including environmental – and 
in particular climate – considerations.

12. Include a strict carve-out of public ser-
vices and ensure Parties maintain space to 
regulate services and public procurement by 
using environmental requirements.

13. Require Parties to sign and implement 
the International Treaty on Plant Genetic 
Resources for Food and Agriculture, and to 
legislate to protect farmers’ rights, as well as 
to require patent applicants to disclose the 
origins of genetic resources. 

14. Oblige Parties to adopt and effectively 
implement domestic legislation imposing 
mandatory human rights due diligence obli-
gations on businesses – including on supply 
chain traceability and transparency. 

15. Exclude investor-state dispute settle-
ment (ISDS) and commit Parties to support 
reform of investment protection such as 
a multilateral instrument withdrawing 
consent to ISDS.

16. Ensure General Exceptions provisions 
apply to the entire FTA, include a non-ex-
haustive list of policy objectives, and protect 
Parties’ right to determine both public policy 
objectives and measures implementing 
these objectives.
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